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ADMINISTRATIVE RULEMAKING REFORM ACT OF 1976

APRIL 6, 1976.—Ordered to be printed

Mr. Frowzrs, from the Committee on the Judiciary,
submitted the following

REPORT

together with
DISSENTING VIEWS

[To accompany ILR. 12048, which on FEBRUARY 24, 1976, was referred jointly
to the Committee on the Judiclary and the Committee on Rules]

The Committee on the Judiciary, to whom was referred the bill
(TLR. 12048) amending title 5 of the United States Code to improve
agency rulemaking by expanding the opportunities for public partici-
pation, by creating procedures for congressional review of agency
rules, and by expanding judicial review, and for other purposes, hav-
ing considered the same, report favorably thercon with amendments
and recommend that the bill as amended do pass.

The amendments are as follows:

Page 9, line 17: Strike “withdrawn,” and insert “withdrawn or”,

Page 9, lines 18 and 19: Strike “or disapproved by resolution of
Congress,”.

' Purrose

- The purpose of the proposed legislation, as amended, is to provide
for congressional review of regulations issued by tederal departments
and agencics. The bill would provide for disapproval of proposed
regulations by concurrent resolution of the Congress, and for a direc-
tion by a resolution of either House of Congress requiring departments
and agencies to reconsider proposed or existing regulations. In order
to relate these procedurcs to the rulemaking procedures of the Ad-
ministrative Procedure Act, conforming and related amendments are
made to sections governing administrative procedure and judicial
review in title 5 of the United States Code.

57-006
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Finally it is provided that the emergency rule is to expire in 210
days or upon the effective date of a final rule. )
Subsection (g) provides that when rules by statute are required
to be made on the record atter hearing, sections 556 and 557 are to
apply to significant issues of fact in dispute, Instcad of subsections
(b), (c) and (d) of revised section 553. Tresent subsection (c) has
similar language but does not have the reference to “significant issues
of fact in dispute.” ' - , )
Subsection (k) is essentially a restatement of present subsection
(g) on the right to petition for a rule’s issuance, amendment -or
repeal. ® : . .
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QUTLINE OF ProvIsSIONS OF TIIE Bron
SECTION 1

The popular name of the Act is to be the “Administrative Rule-
making Reform Act of 1976”.

SECTION 2

Subsection (@) Amends section 551 of title 5 to revise the definition
of “rule” as basically “an agency statement of general applicability”.
Also as required by new chapter 6 on congressional review, “emergency
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Subsection (i) provides language somewhat similar to that found
in the Federal Register Act (44 USC 1507) and the Freedom of In-
formation Act (5 USC 552) as to the effect of a rule which fails to
comply with the section. .

SECTION 4

Section 4 of the bill adds a new chapter 6 to title 5 of the United
States Code concerning congressional review of agency rule making.

New section 601 defines terms applicable to the chapter and with
limited exceptions incorporates the definitions of sections 551 of chap-
ter 5 on administrative procedure, The terms “rule” and “emergency
rule” are subject to certain limited exceptions which are also found
in the rulemaking provisions of section 553. The term romulgation”
means filing' with the Office of Federal Register for publication.

Section 602 provides for resolutions of disapproval. Upon promulga-
tion, a copy of a rule is to be transmitted to the Secretary of the Senate
and the Clerk of the House. A promulgated rule (other than an emer-
gency rule) will not go into effect if both Houses of Congress adopt
2 concurrent resolution disapproving the rule. A rule will aso be dis-
approved if one House adopts the concurrent resolution within 60
days and the other House fails to take adverse action on the resolution.

If no committee of either House has reported such a concurrent res-
olution or has been discharged within 60 calendar days or neither
Touse has passed it, the rule may go into effect. If any of those events
oceur and the resolution is not disapproved, it can go into effect not
sooner than 90 days after promulgation.

In the absence of a statute modifying the agency’s powers, the
agency may not promulgate a new rule or an emergency rule identical
to one disapproved under the section. After such disapproval, the pro-
cedures for rule on that subject proposed within less than 12 months
may be limited to changes in the rule. '

- Section 603(a) provides that either House can pass a resolution
directing an agency to reconsider an existing rule (other than an
emergency rule) or a proposed rule. If such a resolution is adopted
by either House within 90 calendar days of continuous session after
promulgation, a new rule will not go into effect and the agency must
then reconsider the rule and within 60 days either withdraw or repro-
mulgate the rule or it will lapse. A repromulgated rule is subject to the
congressional review provisions of Chapter 6.

If, within 60 days of promulgation, a committee of either House has
not reported a resolution for reconsideration or has not been dis-
charged within 60 days after promulgation, the rule goes into effect.
T a committee has reported or has been discharged and the resolution
docsn’t pass the House concerned, the rule may go into effect in 90
days. '

Subsection 603(c) of section 603 concerns resolutions for recon-
sideration of rules which have gone into effect. If, after 180 days of
passage of such a resolution the rule has not been repromulgated, the
rule shall lapse. Prior to 60 days before repromulgation the agency
must give notice of the repromulgation proceedings, and the notice and
proceeding must comply with section 553 (b) and (c) as to procedures
for rulemaking. (The exceptions in 552 (b) (3) will not be applicable.)
Rules repromulgated within 180 days of passage of the reconsideration
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resolution take effect as provided in section 602(a), and during the
period fixed for congressional review, the reconsidered rule may re-
main in effect. '

Subsection (d) makes it clear that a concurrent resolution of dis-
approval supersedes a resolution for reconsideration of the same rule
or a part thereof.

Section 604, provides that where a law places a time limit for rule
making and a coneurrent resolution of disapproval passes the Con-
gress, the agency must adopt the rule and the time limit in the specific
statute is to apply to the renewed rulemaking from the date of final
approval of either type of resolution.

Section 605 provides for the computation of “calendar days of
continuous session of Congress” as that term is used in chapter 6.
The peried is interrupted only by a sine die adjournment, but days
in which either House is not in session because of an adjournment
of more than 3 days to a day certain are to be excluded from the
computation.

Section 606(a) provides for the congressional procedure for the
consideration of resolutions of disapproval and for reconsideration
and states that the provisions of the section are enacted as an exer-
ciso of the rule making power of the Senate and the House of Repre-
sentatives and are to be decmed a part of the rules of each House
while recognizing the Constitutional right of either ITcuse to change
its rules. The provisions of the section are to be applicable only with
respect to the procedure to be followed by cach House in the case of
resolutions described in section 602 [disapproval of proposed rules]
and section 603 [reconsideration of rules].

Subsection (b) (1) requires that resolutions of disapproval and
resolutions for reconsideration of a rule are to be immediately referred
to the standing committec having oversight and legislative responsi-
bility over agency.

In subsection 31)) (2) of section 606 it is provided that a committee
may be discharged of a concurrent resolution of disapproval or a
resolution for reconsideration. As to concurrent resolutions of disap-
proval of a proposed rule under scction 602(a) or a resolution for re-
consideration of a proposed rule under 602(b), a committec can be
discharged of consideration after 45 “calendar days of continuons ses-
sion” from referral of either type of resolution. A committee can be
discharged from consideration of a resolution for reconsideration
ot an effective rule under section 603 (¢) when 90 such days elapse from
date of referral.

When a concurrent resolution has been adopted by one House of
Congress, it is provided in § 606(b) (3) that the committee to which
it is reforred in the other House which fails to report in 15 days may
be discharged of its consideration.

Subsection (b)(4) of section 606 provides that a motion to dis-
charge must be supported by one-fifth of the Members of the Iouse
of Congress involved, and is highly privileged in the Tlouse and
privileged in the Senate (except that 1t may not be made after the
committee has reported a resolution of disapproval or for reconsider-
ation with respect to the same rule); and debate thercon shall be
limited to no more than 1 hour, the time to be divided in the House
equally between those favoring and those opposing the motion to dis-
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charge and to be divided in the Senate equally between, and controlled
by, the majority leader and the minority leader or their designees.
An amendment to the motion is not.in order, and it is not in order
to move to reconsider the vote by which the motion is agreed to or
disagreed to.

Subsection (c¢) of section 606. The consideration of a resolution of
disapproval or for reconsideration is to be in accord with the rules
of the Senate and of the Flouse of Representatives, respectively.
Except that subsection 606(c) provides that when a committee has
reported or has been discharged from further consideration of a reso-
Jution with respect to a rule, it would be in order to move to consider
the resolution, and the subsection defines the procedure.

Section 607 concerns the effect on judicial review of congressional
review procedures, and provides that congressional inaction on or
rejection of a resolution of disapproval or for reconsideration is not to
be deemed an expression of approval of the rule.

Sectin 608 provides for Administrative Conference study of the new
congressional review process. A report would be made to Congress on
or before July 1, 1982, and the sum of $200,000 would be authorized
to be appropriated for the study.

SECTION 4(b) OF TIIE BILL

Subsection (b) adds the reference to new chapter 6, Congressional
Review of Agency Rule Making, to the table of chapters in part 1 of
Title 5, United States Code.

SECTION 4(e¢) OF THE EILL

Subsection (c¢) of the bill provides that the provisions of chapter 6
of Title 5, United States Code, would supersede any other provisions
of law governing procedures for congressional review of agency rules
to the extent such other provisions are inconsistent, with such chapter
for the period of three congresses fixed in Section 4 of the bill.

SECTION &

This section makes amendments of section 706 on scope of review
of Title 5 to conform that section to changes made by the bill to Sec-
tion 553 of that title. It adds a reference in § 553{¢c) (3) concerning
procedures where there is a “significant controversy over a factual
issue” as to a proposed rule. Section 706 is also amended by the addi-
tion of a new clause () to section 706 providing as an additional
basis for holding unifawful and setting aside agency action, findings
and conclusions, a determination that such action is unwarranted by
material in the rulemaking file.

SECTION 6

This section makes the Act effective at the beginning of the 95th
Congress. It also provides that section 4 (adding Chapter 6 to Title 5)
will lapse at the end of the 97th Congress unless renewed prior to the
sine die adjournment of that Congress.
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CONGRESSIONAT, REVIEW Or ADMINISTRATIVE RULEMAKING

The provisions for congressional review of agency regulations pro-
vided for by the bill in new chapter 6 added to Title 5 of the United
States Code will provide the Congress with an effective means for
supervision of rulemaking activity. Of course, the initial authority
for such rulemaking activity stems from basic law enacted by Con-
oress, and is cncompassed in the general oversight responsibilities of
the Congress. The Congress has a vital interest in rulemaking for
regulations are a means to elaborate upon the content, meaning or ap-
plication of a statute. The courts have upheld the validity of regula-
tions baged upon broad delegations of legislative authority. Clearly,
the complexities of onr modern society require that government have
the flexability to meet varied demands and problems, but this very
reality requircs that Congress have a practical means to disapprove
regulations or requirve thelr reconsideration in certain instances.in a
deliberate and reasonable manner, The review of regulations contem-
plated by this bill does not go to the tochnicalities of rulemaking,
rather it is a means to implement basic policy and place ultimate limits
upon the discretionary authority of agencies involved in the rule-
making process. In the judgment of the cominittee this supervision is
the responsibility of elected representatives of the people.

The rules issued by federal agencies actnally or potentially affect
everyone, and they appear to be increasing each year. Repeatedly, in
the course of the hearings, witnesses testified to the degree these regu-
lations affect average citizens and result in a considerable degree of
governmental interference in their lives. ‘

The Director of the Federal Register outlined the steps of the rule-
making process with particular reference to the Federal Register and
pointed out that in 1974, the publication of rules required 10,981 pages
of the Register and that by the 80th of Seotember of 1975 there had
already been 10,245 rules for that year. The pages required for pro-
posed rules in the same periods were 5,039 for 1974 and 6,094 for 1975
with three months then to go. It was also stated that as of that time
the compilation of existing rules in the Code of F ederal Regulations
required about 60,000 pages.

These figures are important since they serve to indicate the magni-
tude of rulemaking in our system of government. While public notice
and comment rulemaking procedures under the Administrative Pro-
cedure Act have proven their value and utility in the thirty years
which have passed since cnactment of that Act, 1t is also true that the
rulemaking process is in effect an independent aspect of government
activity in the sense that the President cannot veto the final rule nor
generally can the Congress do anything other than by change in the
basic law. This practical independence led one writer to characterize
administrative activity as a “fourth branch of government”. On the
other hand, the very volume of regulations was pointed out by some
hearing witnesses as the basis for a conclusion that the Congress could
not adequately monitor or evaluate this government activity, The com-
mittee fecls that this would be a questionable interpretation of con-
gressional function and responsibility. It would also be a startling
interpretation if it did not proceed from a misconception of those
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Tunctions and responsibilities, for it would infer an inability on the
part of Congress to monitor and exercise appropriate legislative over-
sight and control over administrative power.

The standing committees of the Congress have the experience and
competence to perform the functions required under the bill H.R.
12048. In new scction 606(b) (1) the bill provides that resolutions are
to be referred to such committees. It is provided that they are to be
referred “to the standing committec having oversight and legislative
responsibility with respect to the promulgating agency?”.

This committee would be best suited to exercise the necessary review
because the subject matter is directly related to its normal legislative
work, and the procedures of the bill should provide for more effective
oversight. The provisions are carefully drafted <o that the normal
public notice and comment rulemaking are followed in accordance
with the Administrative Procedure Act and other applicable law prior
to promulgation of the rule and congressional review.

It should also be recognized that the type of supervision contem-
plated by this bill can only be performed by the Congress. The execu-
tive branch cannot because the President cannot veto administrative
rules. Judicial review, particularly as provided for in the Adminis-
trative Procedure Act (5 USC 706), is a separate matter. The courts
cannot Initiate action, but must await the filing of suit, and then must
proceed case by case subject to the relatively limited basis followed in
administrative review matters. However, most importantly, judicial
review would normally not extend to substantive policy considerations
as would congressional consideration. Because the procedures provided
by this bill would give the Congress the ability to monitor agency
rules from the standpoint of its responsibility for legislative policy
and the means for congressional action to safeguard against adminis-
trative excesses. This need for continuing oversight and vigilance was
expressed by Professor Kenneth Culp Davis when he stated that in our
form of government the safeguard against tyranny in government
rests in “legislative supervision of administration and from our system
of judicial review of administrative action.”. Thus, it is intended
that realistic Congressional oversight over agency rule making as
implemented by the procedures of this bill will serve to guard against
irresponsible action and the ominous prospect of ercsion of our
freedoms.

With the procedures provided in this bill, the Congress would have
available this ability or reserve authority to take timely and yet
constitutionally appropriate action to either require reconsideration
of a rule or to disapprove proposed rules when the form and content
of such rules are found unsatisfactory, inappropriate or in conflict
with basic policy. Such a rule could be disapproved by concurrent
resolution under a procedure involving both Houses, or either House
could require that an agency reconsider a rule and thereby re-evaluate
its provisions. In either event following congressional action the actual
rule making process would be conducted by the agency concerned and
the new or revised rule would be the product of administrative action

of the agency. As was pointed out at the hearings, many regulations

1 Davis: Administrative Law Text, p. 253,
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would not provide a Congressional response involving the considera-
tion of such resolutions. In fact, such consideration would probably
be relatively infrequent, It may also be observed that the cxistence
of cffective means for Congressional review of rules should provide
for an increased degree of cooperation and understanding between the
Congress and administrative agencies because of the necessary ox-
change of information and views that such a review would entail.

The principle of according the legislature a veto over administrative
regulations is a part of the laws of several States, including Alaska,
Connecticut, Nebraska, Kansas, Michigan, Oregon, Virginia and Wis-
consin. The practice is also followed in Great Britain, Australia, New
Zealand, and Canada, Legislators from the States of Connecticut and
Michigan testified concerning the excellent experience of their respec-
tive States in following parallel procedures.

The subcommittec heard from a number of witnesses on the con-
stitutional implications in a procedure for congressional review of
rule making as provided for in H.R. 12048. The following excerpt,
from a statement by Professor Nathaniel I. Gonzansky and Profes-
sor Frank P. Samford of the Law School of Emory University, serves
to emphasize the limited scope and basic purpose of a disapproval
procedure:

This seems to be a simple proposal for preventing abuses
of the administrative process. It does not seck to strip the
agencies of their power but, rather, implicitly recognizes that
a modern government would find it very difficult to operate
without administrative agencies exercising discretionary au-
thority. Instead, it provides for a modest congressional input
into the process. A House of Congress could not on its own
amend, modify, or mandate administrative rules; it could
only veto a rule and, that, only by means of a resolution
passed by the full House or Senate. One would not anticipate
that this power would be exercised frequently, although the
possibility of its exercise would operate to constrain the
agencies in certain instances. If one believes that administra-
tors should be subject to some control by clected officials, this
influence can only be regarded as salutary.?

The statement referred to specific objections raised by the Depart-
ment of Justice as to the constitutional implications of the proposed
legislation. Professors Gozansky and Samford warned that policy
considerations concerning congressional work and procedures inci-
dent to exercising review through the consideration of disapproval
resolutions should not be confused with objections raised by 513 Jus-
tice Department witness as to constitutionality. The argument con-
cerning constitutionality comes down to two almost mutually exclusive
propositions: First, the review procedure would assign executive or
judicial functions to the legislative branch of government, and second
that congressional action of this type would not be subject to presi-
dential veto. As to the first objection it was pointed out that provisions
of this sort do not in fact invade the province of the judiciary since
(as is provided in FL.RR. 12048 in scction 607) a failure to act is not to

2 ITearings, serial 30, page 152.

H. Rept. 94-1014
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be taken as an expression of an opinion as to validity. Also congres-
sional action would not be equated to an after-the-fact judicial deter-
mination because there would be congressional action prior to the
regulation’s going into effect. On the second point concerning executive
function, it was noted that the power to make rules has the character
of legislative action and had been delegated by Congress in the first
instance. It would be inconsistent to deny the Congress the limited
disapproval authority provided in the bill under these circumstances.
The Justice Department witness indicated that the department was
opposed to the bills for reasons of practicality end constitutional
principle. It was asserted that Article T, Section 7, Clause 3 requires
that “Every Order, Resolution, or vote” of the two Houses of Con-
gress shall be presented to the President for approval or disapproval,
and contended that the 1787 debates at the Constitutional Convention
serve to bolster the interpretation that the Congres: could not utilize
the procedures of the bills. However, the current edition of the An-
notated Constitution prepared by the Congressiona! Rescarch Service
of the Library of Congress comments directly upon such a limited
interpretation ot congressional power:?

PRESENTATION OF RESOLUTIONS

The sweeping nature of this obviously ill-considered pro-
vision is emphasized by the single excepticn specified to its
operation. Actually, it was impossible from the first to give it
any such scope. Otherwise the Intermediate stages of the legis-
lative process would have been bogged down hopelessly, not to
mention the creation of other highly undesirable results. In a
report rendered by the Senate Judiciary Cominittee in 1897
it was shown that the word “necessary” in the c]Jause had come
in practice to refer “to the necessity occasioned by the require-
ment of other provisions of the Constitution, whereby every
exercise of ‘legislative powers’ involves the concurrence of
the two Houses”; or more briefly, “necessary” here means
necessary if an “order, resolution, or vote” is to have the
form of law. Such resolutions have come to be termed “joint
resolutions” and stand on a level with “bills®, which if “en-
acted” become statutes. But “votes” taken in either Ifouse
preliminary to the final passage of legislation need not be
submitted to the President, nor resolutions passed by the
Houses concurrently with a view to expressing an opinion or
to devising a common program of action .

The objections made to the congressional review features based on
the limited view of the congtitution fail to take into account current
renlities of administrative law and practice. The Supreme Court in the
recent case of Buckleyv. Valeo noted that the Framers of the Constitu-
tion viewed the separation of powers &s a check against tyranny, but
significantly, the Court further stated: “But they likewise saw that a
hermetic sealing off of the three branches of Govermment from one
another would preclude the establisment of a nation capable of govern-

3 Constitution of the United States of America 1972, Sen. Doc, No. 92-82, U.8. Govern-
ment Printing Office.
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ing itself effectively”.* The argument that congressional review and
possible disapproval of agency regulations somehow assigns executive
or judicial functions to the legislative branch of government really re-
quires an assumption that all governmental acts must be classified as
executive, legislative, or judicial and reserved only to the branch of
government having that specific responsibility. This does not square
with the realities of practice and procedure of administrative agencies,
for these agencies clearly perform functions that are executive, judi-
cial, and legizlative in character.

Professor Kenneth Culp Davis commented as follows in his work
on Administartive Law:?

Perhaps the most significant twentieth-century change in
the fundamentals of the legal system has been the tremendous
growth of discretionary power. And the prospect is, for better
or for worse, that discretionary power will continue to grow.
The three main reasons for the continued increase of discre-
tion are that (1) our governments—_federal, state, and local—
arc likely to go on undertaking tasks for the execution of
which no one is able to prepare advance rules, (2) cven when
we have capacity to formulate rules discretion is often de-
girable for individual justice, and (3) in this country we have
developed a habit of allowing discretionary power to grow
which far exceeds what is necessary and which is much less
controlled than it should be.

What we need to do is to work on the third reason. We
should reject the extravagant version of the rule of law in
favor of a milder version that can be much more effective in
protecting the interests of justice. We should not try to climi-
nate all discretion; wo should try to eliminate unnecessary
discretion. '

We should adopt a sound meaning of the rule of law—that
discretionary power should be climinated or controlled to
whatever extent it can be eliminated or controlled without
undue sacrifice of other values that we may deem important. -

This, then, is what is intended by the congressional review provi-
sions contained in this bill. The aim is not to eliminate the executive
discretion necessary to carry into effect the policies of the laws enacted
by Congress, but if is intended to be a practical means to control such
exercise as manifested in rule making to the degree that the agencies
be required to submit regulations to the Congress for review and
possible disapproval. ‘ _

Basically, the Constitution provides that legislative powers are
vested in the Congress, executive powers in a President and that
judicial power is to be vested in a Supreme Court and in inferior
courts. However, the Constitution does not contain a specific provision
that the three types of powers are to be kept separate. As has been
noted administrative agencies exercise powers that are executive, leg-
islative, and judicial. The Supreme Court referred to this mixture of
functions in the case of Humphrey’s Executor v. United States, 295

4 Buckiey v. Vileo, United States Supreme Court Nos. 75-436, 75-437, decided Jan-
wary 20, 1976, p. 115, S, —
5 Davis, Administrative Law Text 1972, p. 22.
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U.S. 602, 628 (1935) in commenting on the Federal Trade
Commission :

To the extent that it exercises any executive functions—as
distinguished from executive power in the constitutional
sense—it does so in the discharge and effectuation of its quasi-
legislative or quasi-judicial powers, or as an agency of the
legislative or judicial departments of the government.

A somewhat similar observation was made by Mr. Justice Jackson
in the case of F.7.0. v. Ruberoid Co. 343 US 470, 487-488:

Administrative agencies have been called gquasi-legislative,
quasi-ecxecutive or quasi-judicial. As the occasion required, in
order to validate their functions within the separation-of-
powers scheme of the Constitution.

Kenneth Culp Davis observed that the protection against tyranny
comes, ot from separating the powers, but from our system of legis-
Iative supervision of administration and from our system of judicial
review of administrative action. Professor Davis’ comment was *—

In our theoretical discussion we should frankly recognize
that we have abandoned the basic idea that executive legisla-
tion and judicial power should be separated from each other
in order to protect against tyranny, We purposefully combine
the three kinds of powers in particular agencies. TKe protec-
tion against tyranny comes, not from separating the powers,
but from our system of legislative supervision of administra-
tion and from our system of judicial review of administrative
action.

In discussing congressional review of rule making, Professor Louis
L. Jaffe stated “It provides at best an institutional basis for calling
into question some particularly controversial determination. If it is to
function intelligently, it should be referred to a standing committee
familiar with the department whose rules are in gquestion rather than
to a general rules committee,” ?

The procedures for congressional review of agency regulations pro-
vided in H.R. 12048 are intended to apply in light of modern realities.
TFirst of all the review relates to rule making, that aspect of adminis-
trative procedure that is obviously legislative in character and the
activity most involved with the definition of olicy. The determination
made 1n rule making could be made in the grst instance by Congress
itself. Since this power has been delegated to administrators by Con-
gress it would be anomalous if the Congress were prevented from exer-
cising the limited oversight and option to disapprove regulations
contemplated by this bill. This is quite a different thing than the exer-
cise of a recognized executive function. This does not involve an at-
tempt to dictate content or to participate in rule making procedures.
The congressional review would occur after completion of statutory
rulemaking procedures, and the only action which could be taken
would be for the Congress to disapprove a proposed rule by concur-
rent resolution or for a single ITouse to require an agency to reconsider
a rule and repromulgate the rule following the. same statutory rule-

8 Davis : Administrative Law Text, p. 25.
7 Jaifee : Judicial Control of Administrative Action (1965) p. 46.
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making procedures. Thus the administrative functions associated with
rule making ave separate from the limited right of :review accorded
Congress by thisbill. ) L ‘

The concurring opinion of Justice White in the case of Buckley v.
Valeo commented upon the procedure for congressional review of regu-
lations as provided in section 316(c) of the amended Federal Election
Campaign Act of 1971 (2 U.S.C. §428(c)). The provisions of that
statute provided for disapproval of a proposed rule by one House of
Congress, and Justicc White held that otherwise valid regulatory
power of a properly created independent agency is not rendered con-
stitutionally infirm, as violative of the President’s veto power by a
statutory provision subjecting agency regulations to disapproval by
either House of Congress. His opinion stated in this connection:

If the FEC members had been nominated by the Presi-
dent and confirmed by the Scnate as provided in Art, II,
nothing in the Constitution would prohibit Congress from
cmpowering the Commission to issue rules and regulations
without later participation by, or consent of, the President
or Congress with respect to any particular rule or regulation
or initially to adjudicate questions of fact in accordance with
a proper interpretation of the statute. Sunshine Coal Co. v.
Adkins, supra; RIFC v. Bankers T'rust Co., 318 U.S. 163
(1948) 5 Humphrey’s Executor v. United States, supra. The
President must sign the statute creating the rulemaking au-
thority of the ageney or it must have been passed over his
veto, and he must have nominated the members of the
agency in accordance with Art. IT; but agency regulations
issued in accordance with the statute are not subject to his
veto even though they may be substantive in character and
have the force of law.

T am also of the view that the otherwise valid regulatory
power of a properly created independent agency is not ren-
dered constitutionally infirm, as violative of the President’s
voto power, by a statutory provision subjecting agency regu-
lations to disapproval by either Touse of Congress, IFor a bill
to become law it must have passed both Iouses and be signed
by the President or passed over his veto. Also, “every order,
resolution or vote to which the concurrence of the Scnate .
and House of Represeuntatives may be necessary . . .” is like-
wise subject to the veto power. Under §438(c) the FEC’s
regulations are subject to disapproval; but for a regulation
to become effective, neither House need approve it, pass it, or
take any action at all with repsect to it. The regulation be-
comes cifective by nonaction. This no more invades the Presi-
dent’s powers than does a regulation not required to be laid
before - Congress. Congressional influnence over the substan-
tive content of agency regulation may be enhanced, bnt I
would not view the power of cither House to disapprove as
equivalent to legislation or to an order, resolution or vote re-.
quiring the concurrence of both Houses. : S

In terms of the substantive content of regulations and
the degree of congressional influence over agency law-making,

T do not suggest that there is no difference between the situa-
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tion where regulations are subject to disapproval by Congress
and the situation where the agency need not run the congres-
sional gantlet. But the President’s veto power, which gives
him an important role in the legislative proces, was obviously
not considered an inherently executive function, Nor was its
principal aim to provide another check against poor legisla-
tion. The major purpose of the veto power appears to have
been to shore up the Excentive Branch and to provide it
with same bargaining and survival power against what the
Framers feared would be the overweening power of legisla-
tors. As Hamilton said, the veto power was to provide a
defense against the legislative department’s intrusion on the
rights and powers of other departments; without such power,
“the legislative and executive powers might speedily come
to be blended in the same hands.”

I would be much more concerned if Congress purported
to vsurp the functions of law enforcement, to control the
outcome of particular adjudications, or to pre-cmpt the Presi-
dent’s appointment power; but in the light of history and
modern reality, the provision for congressional disapproval
of agency regulations does not appear to transgress the con-
stitutional design, at least where the President has agreed to
legislation establishing the disapproval procedure or the
legislation hes been passed over his veto. It would be con-
siderably different if Congress itself purported to adopt and
propound regulations by the action of both Houses. But here
no action of either House is required for the agency rule to
2o into effect and the veto power of the President does not
appear to be implicated.®

The foregoing quotation refers to a recent statute embodying a pro-
vision for congressional review and disapproval of regulations similar
to that provided for, on a general basis, in the bill HLR. 12048. At the
subcommittee hearings on the earlier bills in October and November
of last year, numerons references were made to statutory provisions
for congressional authority of this type. Such provisions have been
included in federal legislation at least 183 times in 1926 different acts
of Congress in the last 43 years.® Of course, the Library of Congress
compilation which provided the basis for those figures includes a
wide range of statutory provisions, many of them much different from
the limited mechanism of review provided for in this bill; still it does
show that the concept of congressional oversight and review ecmbodied
in this bill is based on congressional practice of long standing.

Derinrrion or Rure as Prorosep 18 THE BIiiL

Section 2 of the bill provides for a change in the definition of
“rule” as contained in the Administrative Procedure Act provisions of
section 551 of title 5 of the United States Code.

Subsection (a) of section 2 amends the definition of “rule” to ex-
clude agency statements of particular applicability. That is, state-

153 %o7ncurr12r}7g %pinlon of Justice Wright in the case of Buckley v. Valeo, Nos, 75-436,
—437, pp. 27-30.
9'HearPngs, Serial 30, page 154, Statement of Profegsors Gonzapsky and Samford efting :
Library of Congress Congressional Research Service. “Congressional Review, Deferral,
and Disapproval of Executive Actions. A Summary and Inventory of Statutory Authorlty.”
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ments applicable to named or similarly specified parties, and to delete
that part of the definition which classifies any agency approval or
prescription for the future rates, wages, corporate structures; ete. as
o rule. The result will be to classify all actions of particular applica-
bility as “orders” and the process for taking such actions as “adjudi-
cation”. The change in the language of this definition is baged upon
the recommendation of the American Bar Association originally ap-
proved by that organization in 1970, In 1978, this recommendation was
also approved by the Administrative Conference, B

As was observed in tho American Bar Association comment accom-
panying the recommended change, the present definition of “rule” in
section 551 has the effect of including within the “rulemaking” cate-
gory those governmental functions which historically were considered
Iegislative in nature.

Toxperience under the Administrative Procedure Act since its enact-
ment in 1946 with the present definition of rule and rulemaking, has
shown that the distinetion between rulemaking and adjudication based
on a concept which divides administrative proceedings according to
government functions which were historically legislative or judicial
in nature is not appropriate where both functions are commonly per-
formed by a single administrative agency. A more useful distinction
would be that provided in this bill which makes the distinction between
procecdings having general applicability and those which do not. Pro-
ceedings having general applicability are those in which the members
of the public affected can Il))e described as a class but cannot be identi-
fied because the proceedings deal with future members of the class
rather than with present or past members of a class, In all other ad-
ministrative proceedings, it is possible to identify all of the members
of the public affected. They arc cither named in a proceeding of par-
ticular applicability or they represent the past or present members of
a class who can be so idenfified. The revised definition in the amend-
ment added by this bill will provide for a distinetion based upon this
functional distinction between proceedings. -

Tn commenting upon the revised definition of “rule”, the Adminis-
trative Conference noted that a matter may be considered to be of
“general applicability” even though it is directly applicable to a class
which consists of only one or a fow persons if the class is open in the
sense that in the future the number of members of the class may be
increased. Thus, for example, smoke emission standards for a par-
ticular area arc of gemeral applicability even though at the time of
thoir issuance they may, as a practical matter, be applicable to only
one plant. On the other hand, a rate established for a single company
on the basis of the capital requircments and credit rating of that
company, and applicable only to that company would be a matter of
particular applicability and an order rather than a rule. On the other
hand the Conference pointed out that a matter may be of “particular
applicability” (and therefore an order) even though it is applicable
to several persons, if the agency clearly specifies an intention to limit
its applicability to the particular persons concerned.

The deletion of the material in the sccond clause of section 551(4),
that is the language referred to above which states the reference to
ws & % ghe approval or prescription for the future of rates, wages,
corporate, or financial structurcs or reorganizations thereof, prices,
facilities, appliances, services of allowances therefor, or of evaluations,
costs, or accounting, or practices bearing on any of the foregoing.”,
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and its transfer to a new definition in section 351(6) for “ratemaking
and cognate procedings” does not imply a determination that the
agency statements therein listed are not rules, but rather that they
may be either rules or orders, depending upon their applicability and
effect. If such statements become orders under the revised definition
and are required by statute to be determined on the record after oppor-
tunity for agency hearing, they may still be accorded a special status
as to the separation of functions requirements of 5 USC § 554(d).
Tho bill in section 2 (d) and (¢) would amend existing law by insert-
ing a reference to “rautemaking and cognate proccedings” in section
556(d) of title 3 and the same reference in section 357 (b). These two
amendments will permit the continued utilization of the procedural
devices of the submission of written evidence and the emission of an
initial or recommended decision of an administrative law judge in
connection with ratemaking and cognate proceedings under sections
556 and 557 of the Administrative Procedure Act.

EyxreEvcy Rures
Section 2(a) (2) of the bill in amended scction 551 provides for a
new paragraph (5) defining “emergency rule”. This provides for a
rule of temporary effectiveness which may be promulgated without
being subject to the normal periods for public notice and comment
\Vhe{ld an agency finds that a delay in putting the rule into effect
would—
(A) seriously injure an important public interest,
(B) substantially frustrate legislative policies, or
(C) seriously damage a person or class of persons without
serving any important public interest;
An emergency rule would, therefore, be available to agencies in situ-
ations fitting the above criteria and where the emergency rule would
be in effect while norimal procedures are followed for notice and com-
ment rulemaking and congressional review of a proposed rule.

AMENDMENTS TO SECTION 553 oF TuTLE 5 OF THE UXNITED Stares Copr

The bill HLR. 12048 provides for a series of amendments to section
553 of title 5 which is the section of the Administrative Procedure Act
which governs rulemaking. The section provides for public notice of
proposed rulemaking and for participation by the public in that rule-
making through the submission of written commentg, the amendments
added by this bill are intended to increase the opportunity for public
participation in rulemaking and to make necessary changes in the
section to conform its provisions to those of new chapter 6 of title 5
on congressional review of rulemaking also provided for in the bill.

AMENDMENT OF THE IXEMPTIONS APPLICABER TO MiriTaARY AND
Forrraw Arrairs FuNcrions

Subsection (a) of section 553 of title 5 provides exemptions to the
rulemaking provisions of the section. The first exemption in section
553(a) (1) is for “a military or foreign affairs function of the United
States”. In 1970 the American Bar Association recommended that the
exemption be revised so that normal notice and comment rulemaking
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procedures would apply except as to “rulemaking which is specifically
required by Executive Order to be kept sccret in the interest of the
national defense or foreign policy”. The Administrative Conference,
in & recommendation adopted December 18, 1973, recommended the
elimination of the present categorical exemption from gleneral pro-
cedural requirements relating to rulemaking. In its place it was
recommended that where rulemaking involves matters in which the
usual procedures are inappropriate because of a need for secrecy in
the interest of national defense of foreign policy, that rulemaking
should be exempted on the same basis now applied in the freedom of
information provision, 5 U.S.C. §552(b) (1). The Administrative
Conference recommendation was that Section 553(a) should be
amended to contain an exemption for rulemaking involving matters
specifically required by Exeeutive order to be kept secret in the inter-
est of natienal defense or foreign policy. The language of the bill
follows this suggestion with the addition that the matter is “specifi-
cally authorized wnder criteria established” by Executive order to be
kept secret as above. The bill also adds an additional requiremetit that
the matter be “in fact properly classified pursuant to such Executive
Order”, Accordingly, the bill would exempt:

(1) a matter pertaining to a military or foreign affairs
function of the United States that is (A) speciﬁ:cally au-
thorized under criteria established by Exccutive order to be
kept secret in the interest of the national defense or foreign
policy and (B) in fact properly classified pursuant to such
Executive order; or

Section 552(b) (1) referred to above contains provisions added by
the Freedom of Information Act in 1967, as further amended in 1974
by Public Law 93-502. Thus, the language of the amendment pro-
vided for in this bill is consistent with these earlier amendments to
the Administrative Procedure Act. :

The provigion in TLR. 12048 modifying the exemption for military
and foreign offairs funetions in scction 553(a) (1) is identical to
that contained in the bill FLR. 10194 which was one of ecveral bills
eoncerning amendments to the Administrative Procedure Act which
were the subject of a hearing before the Subcommittee on Adminis-
trative Law and Governmental Relations on December 4, 1975. At
that hearing, representatives of the Administrative Conference and
the American Bar Association appearcd and reciterated the support
‘of the Conference and the American Bar Asseciation for the amend-
ment of this exemption. In the comments of the Department of De-
fense submitted in connection with the bill TLR. 10194, that depart-
ment questioned the amendment on the ground that it was premature.
TFhe Department stated that after many years of operation subject to
the exemption it had recently adopted procedures for public participa-
tion in rulemaking having direct and substantial public impact, 32
CTFR Part 296; 40 I.R. 4911 (February 8,1975). ) S

The committee is gratified that the meed for public participation
has been recognized in this manner, but still has concluded that the
most direct and practical method for promoting such participation
is for normal notice and comment rulemaking to be followed under
the Administrative Procedure Act subject to the safeguards for

H. Rept. 94-1014——
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secrecy as.necessary as provided in this bill. The Defense Department
noted that the language for the safeguarding of matter required to
be: k_ept secret was drawn from the 1974 Amendments to the freedom
of Information provisions of the Administrative Procedure Act.
While the department raises a question as to the procedures for clas-
stfication, it is felt by the committee that the language provides suf-
ficient flexibility to permit adequate protection for classified matters.

The State Department in its comments on the bill TLR. 10194
which are appended to this report indicated that in 1973, it had vol-
untarily underteok to invite public participation in rulemaking. Tt
also stated that in following those procedures there had been no oe-
casions when the foreign affairs exemption had been invoked.

ELIMIN_ATION or Tt FxrMrrions ror Marrers ReErating 1o Puntic
Prorerry, Loaws, Grawrts, BeNErirs, aNn CONTRACTS

The bill would eliminate the present rulemaking exceptions for
public property, loans, grants, benefits or contracts now contained
1 section 553(a) (2) of title 5. Ilere again the purpose is to provide
increased public participation in the rulemaking process under the
proven procedures for public notice and comment under the Admin-
istrative Procedure Act. ’

In 1941, prior to the enactment of the Administrative Procedure
Act, the Attorney General’s Committee on Administrative Procedure
concluded that the rulemaking processes of federal agencics should
be adopted to give persons adequate opportunity to present their
views.'® That Committee in its report viewed jpublic participation
in the rulemaking process as essential in order to permit administra-
tive agencies to inform themselves and to afford adequate safeguards
to private interests.’?

It was further pointed out that public participation assists agencies
in rulemaking in that it is a means for obtaining “the information,
facts and probabilities which are necessary to fair and intelligent ac-
tion”.22 This committee has coneluded that thirty vears of experience
under the Administrative Procedure Act have proven the wisdom and
practicality of this principal and that the time has come for an exten-
sion of such notice and comment procedures to matters relating to pub-
lic property, loans, grants, benefits and contracts.

In a recommendation adopted on QOctober 22, 1969, the Administra-
tive Conference recommended the elimination of these exemptions. It
was pointed out that rules relating to these subjects may bear heavily
on nongovernmental interests.

As has been notod, the provisions in sections 1 and 2 of the bill,
TI.R. 12048, include provisions similar to those included in the hill,
IT.R. 10194. The provisions in section 3 in providing for the revision
of section 553 provide for the revision of the exception concerning
military and foreign affairs functions and the elimination of the cate-
gorical exceptions for public loans, grants, benefits and contracts, At
the hearing on that bill held on December 4, 1975, Mr. Richard Berg,

10 Final Report of the Attorney General’s Committee on Administrative I'rocedure
1941).
( n1d, 103,

1214, 102,
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Exccutive Secretary of the Administrative Conference, stated that the
two proposals implemented in the bill FL.R. 10194 were those on which
there is entire agreement between the American Bar Association and
the Administrative Conference, With particular reference to the ex-
ceptions here being discussed, he noted that the bill would delete en-
tirely these so called proprietary exemptions.
~ In a report on the bill TL.R. 10194, the Department of Defense in
commenting on the removal of these exemptions noted that the Com-
mission on Government Procurcment had found that the varied prae-
tices followed in soliciting comments on proposed procurement regu-
lations do not mect minimum standards for promoting fair dealing
and equitable relationships among parties in Government contracting.
However, that Commission came to o different conclusion than the
American Bar Assoclation and the Administrative Conference as to
the application of the Administrative Procedure Act to rulemaking
applicable to procurement. The Defense Department pointed out that
- the Procurement Commission favored that an office of Federal Pro-
curement Policy establish other criteria for the development of pro-
curement regulations. A report received by the Committee from the
Office of Procurement Policy similarly questions removal of the ex-
emptions. That office also noted that the removal of the listed exemp-
tions would in addition to contracts subject to statutory rulemaking
procedures matters relating to public property loans, grants, and bene-
fits. The Office of Federal Procurement Policy asserts that these mat-
ters become closely interrelated with the procurement process. It noted
that the Commission on Government Procurement had found much
- confusion between grant-type assistance matters and procurement mat-
ters, grants and contracts being used interchangeably in some cases.
That Office observed that there were complexities involved in the situ-
ation and concluded: ’ ’ o

Thus, as regards Federal procurement today, matters relat-
ing to public property, grants and contracts are no longer
* discrete and distinguishable, and the statutory exemption
should be retained for public property and grants, as well as
for contracts. ' :

This committee feels that these arguments point up an obvious need
_for repeal of the exemptions rather than their retention as urged in
these departmental comments. At the hearings, the difficulties faced by
persons dealing with the government in the areas referred to by the
Offico of Procurement Policy were discussed by a number of witnesses.
Tt was urged that the exemptions for loans, grants, and contracts be
deleted along with other appeals which can best be summarized as
appeals from affected individuals and organizations for a voice and a
meaningful input into the process of evolving regulations. It is rele-
vant to note the specific point raised in the testimony of the witness
representing the American Bar Association at the hearing on ILR.
10194 on December 4, 1975 as regards Defense Department proctire-
ment regulations. The prepared statement of Mr. William Warfield
Ross of the Administrative Law Section of that Association included
the following observation:

One of the current exceptions pormits agencics to omit
notice and comment on rules relating to “public property,
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loans, grants, benefits, or contracts.” The ABA proposal
would eliminate this so-called “proprietary exemption.”

Under the present exemption, the Defense Department
promulgates bidding procedures for billions of dollars of con-
tracts without providing contractors er anyone else an oppor-
tunity to comment. The result is that rules are sometimes
adopted which are cither unfair or unworkable or both be-
cause they do not take account of relevant matters not known
to the issuing agency. There is nothing inherently secret about
these procedures and there is therefore, every reason to subject
them to public comment just like other agency rules.*®

Orirr AMENDMENTS To SEcrioN 553 REvarve To Pupric Norice
axp CommenT 1IN RUure Maxine

The provisions of section 553(b) presently provide that general
notice of proposed rule making shall be published in the Iederal
Register unless they are personally served or have actual notice. This
language is retained in revised 553 (b) (1), but the revised language
includes an additional requirement which is intended to alert persons
likely to be affected to the fact that the procedures for proposed rule
making have been initiated. The revised language requires agencies, in
addition to giving the statutory notice, to make “a veasonable attempt
to inform those likely to be affected by the proposcd rule making. In
the case of large groups, the requirement is to inform representative
members of the proceeding. Agencies could utilize available publica-
tions such as trade journals or financial newspapers where appropriate.
It eould be that the sending of news releascs would serve to perfrom
this function.

The notice requirements now set forth in section 553 (b) is substan-
tially retained in revised section 553(b) (2) with additional require-
ments which are intended to better inform the public concerning the
proposee rule making. In addition to the present requirement of a
statement of the time, place and nature of the rulemaking proceedings,
the projected effective date of the rules is to be included. A new re-
quirement of a brief statement of the purpose of the proposed rule is
included along with the existing provision for a reference to the legal
authority for the proposed rule. In order to give the public a better
understanding of the scope and content of the rulemaking proceeding,
there would be a desceription of the subjects with which the rule mak-
ing will deal and the major issues it will raise.

At the hearings in October and November of last year, there were
some comments that persons commenting on rulemaking proceedings

“had at, times enccuntered difficulty in commenting on the substance
of a particular rule because of a lack of clarity concerning the content
of the rule or because its ultimate provisions were guite different from
those expected in the course o fthe comment proceeding. New scction
553b(2)2(D) deals with the problem by requiring that the notice in-
clude the text of the proposed rule, if available. If omitted the text
would be subsequently made known through a subsequent notice.

13 Judiciary Hearlngs on H.R, 10194 and related measures, December 4, 1975, Serial
29, page 37.
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Some commentators have noted the difficultics encountered in some
rulemaking proceedings where the nature of the subject matter 18
such that the agency will place considerable reliance on technical, the-
oretical, or empirical studies. Thus, it is assumed that in the notice
stage of the rulemaking process, the public will be aware of important
advice received from experts, and of the critical experimental and
methodological techniques on which the agency intends to rely.** Thus
the agency should not rely on any research methods or data not pre-
sented to interested parties for comment and criticism.'

The exceptions to subseetion (b) of present 553 are presently found
in that subsection as follows:

Tixcopt when notice or hearing is required by statute, this
subsection does not apply—

(A) to interpretative rules, general statements of pol-
icy, or rules of agency organization, procedure, or prac-
tice; or

(BB) when the agency for good cause finds (and incor-
porates the finding and a brief statement of reasons
therefor in the rules issued) that notice and publie proce-
dure thereon are impracticable, unnecessary, or contrary
to the public interest.

Tho exceptions to the notice and comment proceduares in the revised
section are set out in new section 558 (b)(3). It is there provided that,
except as otherwise required by statute, subsection (b) and paragraphs
(1) [Noticel, (2) [Comment], and (8) [Factual determinations] of
subsection (c) do not apply to the cnumerated subjects. The present
exception for rules of agency organization, procedure, or practice is
retained. However, the exceptions for “interpretative rules” and “gen-
eral statements of policy” are not contained in the revised language.

Similarly, the language of (B) in the present subsection has been
revised to climinate the so-called “good cause exception.” In its place
is a more limited exception which would permit an agency to omit
notice and comment when it finds that notico and comment are unnec-
essary due to the routine nature or the insignificant impact of the pro-
posed rule. The other exception provided is a new one and relates to
emergency rules when an ageney finds that they should be promul-
gated. Tt should be noted that while the emergency rule procedure
might in some instances be utilized in lieu of the present “good cause”
exception, notice and comment would be required in connection with
the proposed rule which would be required to be promulgated to re-
place the emergeney rule. (See revised section 553(f) as contained in
tho bill.) In paragraph 4 of subsection (b), it is made clear that agen-
cies are free to invite suggestions as to the content of proposed rules
prior to notice of rulemalking.

Subsection (c) of section 553 is revised to provide, in feur subpara-
graphs, the requiremeénts concerning the public comment stage of the
rulemalking process, and there is included a specific requirement for a
rulemaking file. Subparagraph (1) provides for a period of not less
than 45 days after notice to participate in the rule making. This

1 J, Skelly Wright: The Courts and the Rulemaking Process; the Limits of Judiclal

Review, Cornell Law Review, March 1974 ,
15 Id. note 34 at p. 383.
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period actually increases the minimum period for such participation
which is now based on the provision in the Federal Register Act, 44
USC 1501-1511 which provides for a minimum period of 15 days.

Paragraph (2) of subsection (c) provides for written statements
much as in present subsection (c¢). Provision is made for oral presenta-
tion with more detail than in the present statute as to the authority of
agencies to hold hearings for that purpose. It is further stated that
the head of an agency, one or more of the members »f the body which
comprises the agency or “one or more agency employees assigned the
responsibility of recommending changes in the proposed rule shall
preside at any such hearing.”

Ashas been indicated above, subparagraph (3) of new subsection (c)
concerns resolution of factual issues. It is provided that when an
agency determines that there is a significant controversy over a factual
issue which will have a material effect on the substance of the rule,
it shall use an appropriate procedure for the resolution of that issue.
The language of the paragraph is consistent with the flexibility of in-
formal rule making in that the agency is to select a procedure for
that resolution which will permit adequate presentation of differing
points of view, provide for agency objectivity and shall not unduly
delay the rulemaking.

New paragraph (4) of revised subséction (¢) vrovides that the
agency maintain a file of each rulemaking proceeding. The file must
nclude the notice of the proposed rule making and any supplemental
notice, all comments received in connection with it, and transeripts of
hearings or supplemental proceedings on controverted views of fact.
Also included would be studies, reports or the material considered by
the agency in formulating the rule, and other material deemed relevant
or required by law. The file would contain the rule and statements
required by the agency in formulating the rule. Finally, the file would
eontain copies of petitions for exceptions to, amendments of, or repeal
of a rule. This file would be available to the courts and the Congress
i reviewing the rule, and to the public as provided by law.

New subsection (d) of revised section 553 contains additional re-
quirements to inform the public concerning adopted rules. The new
subsection restates the present requirement of present subsection 553
(c) that an agency incorporate in an adopted rule n statement of the
basis and purpose of the rule. The new subscction (d) covers this sub-
ject by requiring a statement of the purpose of the rule, the legal
authority for the rule, and any other statements required by law.
When the rule is adopted, the agency is to place a statement in the
rulemaking file which sets forth the primary considerations asserted
by persons outside the agency in opposition to the rule as adopted
together with brief explanations of the reasons for their rejections.

New subsection (d) (2) would bar adoption of a rule “substantially
different” from the propesed rule unless interested persons were ap-
prised of the differences and given an opportunity to comment, or the
agency gives notice as provided in secetion 553 (b) (2) (D) concerning
notice including text of a provosed rule and receives comments and
the differences from the original proposed rule. At the hearing on
October 29, 1975, it was pointed out that it was pos:ible for a rule to
be adopted which was substantially different from the proposed rule
upon which comments were received. Procedures permitting comment
on the substance of all proposed rules would more nearly assure fair-
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ness and protect the rights of the public which is fundamental to the
process of informal ru emalking, It is felt the provisions of subsection
{(d) (2) will accomplish this purpose.

New subsection (c) is a revision of present subscction (d) now
providing exceptions to the present 30 day minimum delay in effect
dato of rules. The revised subsection (¢) would provide for immediate
effectiveness for rules granting or recognizing an exemption or reliev-
ing a restriction. It would also provide for immediate effectivencss
for rules of agency organization, practice or procedure and rules
which are of “routine nature” or have “insignificant impact”. Emer-
gency rules as defined in new paragraph (5) added by the bill to sec-
tion Bb1 of title 5, could also be made effective immediately As to other
rules, the effective date would be governed by sections 602(a) and
803 (b) in new chapter 6 on Congressional review of rule making added
to title 5 of the bill. '

Subsection (f) concerns the commencement of rulemaking proce-
dures upon issnance of an emergency rule. There is a limit of 60 days
for public comment with provision for an additional 80 days if found
necessary. The rule is then to be issued within 30 days. Unless carlier
withdrawn, and emergency rule will expire upon the effective date of
the final rule or after 210 days, whichever occurs first.

Subgection (g) provides that when rules by statute are required to
ho made on the record after hearing, sections 556 and 557 are to apply
to significant issues of fact in dispute, instead of subsections (b), (c)
and (d) of revised section 553. Present subsection (¢) has similar
language but does not have the reference to “siomificant issues of fact
in dispute”. This provision means that the more formal hearing proce-
dures of scction 556 are to apply in this manner as are the provisions
of section 557 to hearings governed by the other section,

Subsection (h) is cssentially a restatement of present subsection (g)
requiring each agency to give interested persons the right to petition
for a rule’s issuance, amendment or repeal.

Subsection (i) provides language somewhat similar to that found
in the Federal Register Act (44 USC 1507) and the Freedom of In-
formation Act (5 USC 552) as to the effect of a rule which fails to
comply with the section. The language of the subsection would provide
that unless falling within an exception, a rule not adopted in con-
formity with section 553 cannot be admitted into evidence or con-
sidered in any agency procceding, or in any judicial review of that
proceeding, nor would any person be required to resort to or be ad-
versely affected by such a rule. Iowever these provisions are not to be
interpreted as preventing a person from interposing such a rule as a
defense to an ageney proceeding or to a criminal prosecution, or from

seeking agency or judicial review of the rule.

CoMMTTTEE VOTE

On March 16, 1976, the Full Committee on the Judiciary approved
the bill IL.R. 12048 by voice vote.

Cosr

(Rule XIT (7) (a) (1) of the House Rules)
The bill would add a new section 608 to title b anthorizing an ap-
A r{gogai;i:tionRof $200,000 for an administrative conference study of
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congressional review of rule making. The bill does not provide for
any specific new government programs. As has been outlined in the
report, the bill concerns amendments to the law concerning admini-
strative procedure and adds new language conccrning procedures to
be followed by the Congress in reviewing agency rule making. Except
as indicated in the attached estimate of fhe Congressional Budget
Office, it is not contemplated that those procedural changes will add
any significant cost to goverment activity,

Coxcrusion

The Committee has concluded that the facts developed in the hear-
ings on the bill and as outlined in this report demonstrate the need for
legislative action with reference to rule making and to provide for
effective means for congressional roview of a ency rule making. It is
recommended that the amended bill be considered favorably.

STATEMENT UNDER CLAUSE 2(1) (8) anp Crause 2(1) (4) or Roure XI
oF Tut Bures or i HOUSE 0F REPRESENTATIVES

A. OVERSIGHT STATEMENT

This report embodies the findings and recommendations of the
Subcommittee on Administrative Law and Governmental Relations
pursuant to its oversight responsibility over administrative actions
of the Federal Government and its jurisdiction over the Administra- ,
tive Procedure Act as codified in title 5, United States Code, pursuant
to the procedures relating to oversight under Rule VI (6) of the Rules
of the Committee on the Judiciar , and the committee has determined
that legislation should be enacted as set forth in the amended bill.

B. BUDGET STATEMENT

As has been indicated in the committeo statement as to cost made
pursuant to Rule XITI(7) (a) (1) the bill would add a new section
608 to title 5 authorizing $200,000 for an Administrative Conference
study of congressional review of agency rules as provided for in the
bill. Other than that the bill concerns administrative procedures and
congressional review procedures which would not involve new budget
authority or require new or increased tax expenditures as contem-
plated by Clause 2(1) (3) (B) of Rule XI.

C. ESTIMATE OF THE CONGRESSIONAT, BUDGKT OFFICE

The estimate or comparison was received from the Director of the
Congressional Budge: Office as referred to in subdivision (C) of
Clause 2(1) (3) of House X1, is as follows:

Concress or TaHE Untrep STaTES,
Concressionar, Bupaer Orrrce,
Washington, D.C., April 2, 1976.
Hon. Prrer W. Ronrxo, Jr.,

Chairman, Committee on the Judiciary, U.8. House of Bepresenia-

tives, Boayburn House Office Building, W. ashington, D.C.
Dear M. Crratrmay : Pursuant to Section 403 of the Congressional
Budget Act of 1974, the Congressional Budget Office has prepared
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the attached cost estimate for ILR. 12048, Administrative Rule Mak-
ing Reform Act. ' : B S
Should the Committee so desire, we would be pleased to provide
farther details on tho attached cost estimate. ‘
Sineerely, ' . v
© Aurce M. Rivniw,
Director.

CONGRESSIONAL BUDGET OFTICE COST ESTIMATE

o o . ArrIL 2, 1976,

1. Bill Number: H.R. 12048, ‘ .

2. Bill Title: Administrative Rule Making Reform Act. .

3. Purpose of Bill: The bill establishes procediires for both public
participation and Congressional review of agency regulations. These
review procedures do not apply to sensitive military or foreign affairs
matters, nor to regulations relating to agency management or per-
sonnel. The bill also creates an administrative conference to study
the ctfects of Congressional review activity. This is an authorization
bill that requires subsequent appropriation action.

4. Cost Estimate: The costs, which are summarized in the table

below, are primarily for additional Congressional Committee staffs
and the administrative conference.

COSTS
Fiscal year—
1977 ° 1978 1979 1980 1981
Administrative conference...__...___.._ 33,000 33,000 " 33,000 33,000 33,000
Congressionai staff ... ... 141, 600 150, 550 -158, 322 166, 606 174, 960

Totahe oo 174, 600 183,550 191,322 199,606 . 207,960

5. Basis for Iistimate: Committee staff costs were based on the
assumption of a review of agency regulations for 100 bills. It was
estimated that committee review and regulation hearings would aver-
ago approximately 48 working hours, 1e., 24 hours for 2 committec
staff members. Under these assumptions, it was estimated that 8 addi-
tional committee staff members would be nceded in both the House
and the Semate. The $200,000 authorization for the administrative
study: was amortized equally over six years, i.e., until 'Y 1982, the
expected year of the final report. Although additional staff costs conld
also bo attributed to agencies in conducting public hearings, these
costs were considered to be marginal since the 100 bills will be dis-
tributed over a large number of responsible agencics.

6. Estimate Comparison : None. :

7. Previous CBO Estimate: None. , ,

8. Estimate Prepared By : James V. Manaro (225-5275).

9. Estimate Approved by: ——, for James L. Blum, As-
sistant Director for Budget Analysis. : :

. Rept. 94-1014——-4
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D. Overstenr Finbines AND RECOMMENDATIONS OF THE COMMITTEE
ox GovERNMENT OPERATIONS

No ﬁndings or recommendations of the Committec on Government
Operations were received as referred to in subdivision (D) of clause
2(1) (8) of House Rule X1.

INFLATIONARY InrpacT

In compliance with clause 2(1) (4) of House Rule XTI it is stated
that enactment of this legislation will have no inflationary impact on
prices and costs in the operation of the national economy. The bill
provides for the procedural matters réferred to above. It does not
provide for any new programs.

D_EI?ARTMENTAL Rerorrs oN Bruis ConcerNiNe CoNGRESSIONAL
Review oF RurrMmaxine

Tir GeNerar Couxsen oF THE TREASURY,
Washington, D.C., March 83, 1970,

ITon. Prrer W, Robivo, Jx. _
Chairman, Committee on the Judiciary, Ilouse of epresentatives,
Washington, D.C.

Duar Mr. Crraremax: This Department would like to submit a
voluntary report on IL.R. 12048, “Amending title 5 of the United
States Code to improve agency rule making by expanding the op-
portunities for public participation, by creating procedures for con-
gressional review of agency rules, and by expanding judicial review,
and for other purposes.”

The bill would completely revise the agency rule making authority
contained in 5 U.S.C. 558. In addition, it would add a new chapter 6
to title 5 of the U.S. Code, providing for congressional review of
agency rule making. Kssentially, this new chapter would provide
the Congress with a mechanism for overturning rules and regulations
promulgated by ageneies under their own authorities or the Adminis-
trative Procedure Act (5 U.S.C. 500 ef. seq.). Under the bill, either
House of Congress could institute action against a rule. The rule would
be overturned if the first House to act disapproved the rule within
60 days, and the other House voted similarly or not at all within the
next 30 days. Short of overturning a rule, the Congress, by simple
resolution, could send a rule back to the originating agency for re-
consideration. The agency would then have 60 days to resubmit the
rule to Congress, which would decide whether to accept or overturn
it. The bill also provides that the Congress could overturn existing
rules, as well as new ones, and that the President could not veto the
overturning of such a rule. "

The bill would seem to raise serious constitutional questions under
the doctrine of separation of powers, in that the anthority for con-
eressional review of rulemaking restricts the effective discharge of the
exeeutive function. OF. United States v. Nixon, 418 U.S. 683, 711
(1974) ;5 Myers v. United States, 272 U.S. 52, 131, 164 (1926). Arti-
cle IT of the Constitution empowers the executive branch to administer
the laws. Inherent in this responsibility is the promulgation of rules
and regulations implementing the laws passed by Congress. We believe
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the proposed congressional review procedure would seriously impinge
on the Presi__dent% constitutional responsibility under section 3, Arti-
cle 1T tosee that the laws be faithfully executed. : :

Moreover, in our view the courts are the appropriate forum to judge
the administrative interpretations of laws enacted by the Congress.
As Chief Justice Marshall said in Mardbury v. Madison, 1 Cr. (5 U.S.)
187, 177 (1808), “[i]t is emphatically the province and duty of the
judicial department to say what the law is.” The bill, in effect, would
make Congress a court of initial review. In usurping both executive
and judicial functions, it would derogate against the tripartite form of
government contemplated by the Constitution.

Congress first delegated rule making powers to the agencies because
it lacked the time, expertise and inclination to promulgate detailed
and complex agency rules for implementation of statutes. A require-
ment for prior congressional review of agency rule making would sub-
stantially undermine and defeat the flexibility intended in vesting such
authority in an executive agency.

Finally, to insure that administratively promulgated rules are de-
sirable, necessary and legitimate exercises of an agency’s statutory
_authority, present section 553 of the APA requires that public notice
be given of proposed rule making and that interested persons be given
an apportunity to participate—either orally or in writing—in rule
making. Judicial review of final agency action is provided for in the
APA in chapter 7, 5 U.S.C. 701, ¢¢ seq. While the Department recog-
nizes that there may be a necd for reform in some of t}l)le existing pro-
cedures, it believes that the proposed legislation would make agency
rule making more time consuming and complicated and less effective.
More importantly, as stated, we believe that the bill raises serious con-
stitutional questions concerning the doctrine of separation of powers,
and-that the courts are the appropriate forum to decide whether an
agency has exceeded its organic statutory authority or acted in rule
making in a manner contrary to law. :

Tor the foregoing reasons, this Department is strongly opposed to
ILR.12048. : :

The Department has been advised by the Office of Management and
Budget that there is no objection from the standpoint of the Adminis-
tration’s program to the submission of this report to your Committee.

Sincerely yours, .
Ricaarp R. ALBRECHT,
General Counsel.

e ————

Frperar Power CoMMISSION,
o _ Washington, D.C., April 6, 1976.
Subject : HLR. 12048—94th Congress, “Amending title 5 of the United
States Code to improve agency rule making by extending the
opportunities for public participation, by creating procedures for
congressional review of agency rules, and by expanding judicial
review, and for other purposes.”

Hon. Prrer W. Ropino, JT.,
Chairman, Committee on the Judiciary, :
Iouse of Represeniatives, Washington, D.C. :
Dear Mr. Cumammman: H.R. 12048 was recently referred to your
Committee. The bill has a serious adverse impact on this agency, and
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so we submit the attached report even though we have not as yet been

asked todo'se by your Committee. .
The Office of Management and Budget advises that it has no objec-
tion to the submission of this report from the standpoint ef the Ad-
ministration’s program.
Sincerely yours,

L Ricuarp L. DoNuaM,

: Chairman.

Xnelosure : Four copies of FPC report on H.R. 12048.
FEDERAL POWER COMMISSION REPORT ON ILR. 12048, 94TH CONGRESS

A bill Amending title 5 of the United States Code to improve agen-
cy rale making by expanding the opportunities for public participa-
tion, by creating procedures for congressional review of agency rules,
and by expanding judicial review, and for other purposes.

The bill revises the rulemaking provisions of the Administrative
Procedure Act 5 U.S.C. 551, ¢t seq. which govern rulemaking pro-
cecdings in the Federal Power Commission,

The Federal Power Commission has used rulemaking procedures to
fulfill many of its responsibilities under the Natural Gas Act and the
Federal Power ‘Act, including proceedings to implement, interpret or
preseribe law or policy, proceedings relating to Commission proce-
dure and practice, proceedings relating to the corporate or financial
structure of regulated utilities, to accounting practices and rate pro-
ceedings, The procedures presently followed by the Commission in
these rulemaking proceedings are designed to afford any intcrested
person opportunity to participate in the Commission’s rulemakings.
The Commission has found the rulemaking procedure to be efficient
and expeditious. We agree with the proponents of this bill that the
public should be provided adequate opportunities to participate in
rulemaking by federal agencies. We believe that the present proce-
dures afford interested parties an opportunity to present any argu-
ments or data they would like to have considered prior to adoption of
a rule. We do not believe the proposed new procedures would substan-
tially improve or inerease participation of the public and interested
parties in our proceedings. On the other hand, we are concerned that
cnactment of HL.R. 12048 wauld severely handicap the Commission in
the future conduct of its regulatory responsibilities through rulemak-
ing which would result in a detriment rather than a benefit to the
public interest. We, therefore, recommend against cnactment of the
bill. We are particularky opposed to the following changes which
would be dictated by enactment of I1.IR. 12048.

1. Section 2 of the bill would amend the definition of “rule” in Sec-
tion 551 of title 5, U.S.C., by deleting that part of the definition which
classifies any agency approval or prescription for the future of rates,
wages, corporate structures, etc., as a rule and -would establish a new
classification “ratemaking and cognate proceedings.” Sections 556 (d)
and 557 (b) are amended to permit the continued use in ratemaking and
cognate proceedings of two procedural devices available in rulemaking,
submission of written evidence and omission of an initial or recom-
mended decision of an administrative law judge.
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Pursuant to Section 5(a), 15 U.S.C. 717d(a), of the Natural Gas
Act, the Commission is required to conduet a hearing to establish “just
and reasonable” rates for the tmnsportation or sale .of natural gas
subjeet to its jurisdiction. The Commission, however, is not required to
hold an adjudicatory learing under the formal procedures set forth
in Sections.556 and 557 of the Administrative Procedure Act, 5 U.S.C.
556 and 557, before establishing gencrally applicable producer rates.
" Sinece 1970 * the Commission hag used the rule making procedure to
fulfill its producer ratemaking responsibilities under the Natural Gas
Act, and this methodology has been judicially sustained.? '

lixperience gained in these procecdings has demonstrated that the
rule making procedure is not only workable but essential to viable
producer rate regulation. As reflected in the Commission’s ecarly
natural gas area rate opinions,® area ratemaking through adjudica-
tory proceedings, including cross-examination, rcbuttal, surrcbuttal
and attendant opportunity for cross-examination of cach, causes years
of delay in rate adjustments made necessary and desirable by changed
circurostances. In contrast, the Commission was able to prescribe a
single uniform national rate by rule making within slightly over one
year frem the commencement of the proceedings.* '

It is essential that the Commission retain this more efficient and
expeditious method of producer regulation. The proposed deletion of
ratemaking from the definition of “rule” would result in the Commis-
sion’s_inability to prescribe future producer rates in rule making
procedures.

9. New Section 553(b) (2) (I5) would require that the noticé of rule
making published in the Federal Register include “a list of the tech-
nical, theoretical, and empirical studies, if any, on which the agency
intends to rely in the rule making proceeding and a statement of where
this material may be inspected or copies thercof may be obtained.”
This requirement, would preclude an agency from considering studies
which may be conducted after notice of the rule making is given or
which may be submitted to the agency by interested persons after the
notice appeared in the Federal Register.

3. Section 4 of H.R. 12048 would establish Congressional review of
rules adopted by agencics. Except for the categorics set out in proposed
Section 553(e), rules wounld only become effective after 60 calendar
days of continuous session of Congress after the date of promulgation
of a rule, if no committeée of either House of Congress has reported
or been discharged from further consideration of a concurrent resolu-
tion disapproving the rule, and neither I¥ouse has adopted such a res-
olution, and not for 90 calendar days of continuous session of a
committee has reported or either Iouse has adopted such a resolution.

1 Area Rates for ithe Appalachian and Illinots Basin Area, ¢t al., Docket No. R-371,
et al., Order No. 411, 44 TPC 1112 (1970).

2 Phillips Petroleum Co. v. F.P.C., 4753 F. 24 842, 848-52 (10th Cir. 1973), cert,
denied, 414 U.8. 1146 (1974). Shell 0il Co. v. F.P.C., No. 74-3330 et al. (5th Cir.
October 14, 1975).

3 The first area rate proceeding was Permian Basin Area Rate Cases, 390 U8, 747
{(1968). The order initiating the proceeding was issued December 23, 1960 (24 FPC 1121)
and the Commission decision was not issued until 1965 (34 FPC 159). In the second such
proceeding, Austral 0il Co. v. F.P.0., (Southern Loulsiana Area Rate Proceeding), 428
.2d 407 (5th Cir. 1970), cert. denied, Municipal Distribulors Group v. F.P.U., 400 .8,
950 (1970), the proceedings belgan in 1961 (25 FPC 942) but the Commission’s decision
was not issued until 1968 (40 TPC #30).

¢ Opinion and Order Prescribing Uniform National Rate for Sales of Natural Gas Pro-
duced From Wells Commenced on or After January 1, 1978, and New Dedications of
Natural Gas to Interstate Commerce on or After Janyary 1, 1978, Docket No. R-389-D,
Opinion No. 699, issued June 21, 1974.
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Under Section 309 of the Federal Power Act (16 U.S.C. 825h) and
Section 16 of the Natural Gas Act (15 U.S.C. T17 0& rules and regula-
tions of the Federal Power Commission become effective thirty days
after publication, unless a different date is. specified. This complies
with the present, provisions of Section 533 of the Administrative Pro-
cedure Act. While a limited extension of the effective date of 2 new
rule could be accomodated in many routine FPC matters, we are faced
with an increasing number of situations, brought on by the national
energy crisis, which requires a final determination within a short
period. If HL.R. 12048 were enacted, a rule subject to disapproval or
reconsideration could not take effect for at lcast 60 calendar days
and if the rule is adopted while Congress is not in session, i.e, a period
of adjournment, effectiveness of the rule could be delayed indefinitely.
In any case where a determination would be requiré:d within a shorter
period, the Commission would have to promulgate “emergency rules,”
which would become effective immediately and stay in effect while the
ordinary procedures for the adoption of a rule are followed. The
Commission considers this an unnecessarily cumbersome procedure.

In the Natural Gas Act and the Federal Power Act Congress dele-
gated to the Federal Power Commission broad authority to regulate
in the public interest those aspects of the .natural 2as and electric
utility industries beyond the reach of State regulatory control. Rules
are promulgated pursuant to these enabling acts and the Adminis-
trative Procedure Act. If the Commission adopts rules which are
contrary to law or which go beyond the mandate of the legislation
which they are designed to implement, they are subject to judicial
review. We recommend that review of agency rules remain with the
courts. If Congress is concerned that agencies misinterpret congres-
sional intent or exceed the intent of Congress in the manner in which
such agencies are administering various laws, it seems the better
course to hold oversight hearings, direct investigations by the Gen-
eral Accounting Office, or spell out congressional intent clearly
through amendments of the cnabling acts rather than to inject a
dilatory procedure into the administrative process.

4. Section 5 would expand judicial review by providing that agency
actions shall be set aside if “unwarranted by material in the rule-
making file.” In City of Chicago, IUl. v. FPQ, 458 F2d 731 (1971),
the Court of Appeals for the District of Columbia Cireuit upheld a’
rule of the FPC where the Court determined the following: “(1)
that the factual predicate for the Commission’s action could be a rea-
soned conclusion from the record as a whole, (2) that the factual
predicate is one with which the Natural Gas Act permits the Com-
mission to be concerncd, and (3) that the Commission’s action on
the predicate is within its statutory authority.” ® AU

We believe these are satisfactory standards for jiudicjal review of
rulemaking proceedings and that the one set out in Section 5 of ILR.
12048, referred to above, is not as good because it is to vague and
imprecise. ' :

5 The Court also stated that the ‘“substantial evidence test,” while. appropriate to
hearing-type proceedings, ‘‘would be of scant utility” in reviewing rulemaking proceedings.
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" The Office of Management and Budget advises that it has no ob-
jection to the submission of thig report.from the standpoint of the
Administration’s program. . : :

- : . Ricrarn L. DuNitam,
: - Chairman.

. CeNTRAT, INTELLIGENCE AGENCY,
o , Washington, D.C., March 30, 1976.
TTon. Perer W. Robixo, Jr., Lo v o
Chairman, Committee on the Judiciary, House of Representatives,
Washington, D.C. L _

Drar Mr. Crzatryan : T am writing to offer our views on ILR. 12048,
a bill “Amending Title 5 of the United States Code to improve agency
rulemaking by expanding the opportunities for public participation,
by creating procedures for congressional review of agency rules, and
by expanding judicial review, and for other purposes.” - i

Subsections (b) through (e) of section 553 of the Administrative
Procedure Act establish certain procedures to be followed by Fed-
eral agencies in rulemaking. These procedures include advance public
notice of rulemaking, opportunity to submit views, and delayed effec-
tiveness of rules. Subsection (a) of section 553 makes these procedures
inapplicable “to the extent that there is involved a military or foreign
affairs function of the United States.” ILR. 12048 would amend sub-
section (n) and exempt instcad “a matter pertaining to a military or
foreign affairs function of the United States that is (A) specifically
authorized under criteria established by Executive order to be kept
socret in the intercst of the national defense or foreign policy and
(B) is in fact properly classified pursuant to such Executive order.”

The foreign intelligence responsibilities performed by the Central
TIntelligence Agency are fally excluded from the requirements of sec-
tion 553 because they fall within the existing general exemption for
military or foreign affairs functions. It is our position that foreign
intelligence functions should continue to be generally exclnded from
public rulemaking procedures, and for this reason we are opposed to
narrowing the existing exemption, as proposed in H.R. 12048.

The existing exemption fully protects sensitive intelligence matters
from public disclosure and, therefore, achieves society’s interest in
preserving the necessary secreey of certain foreign intelligence activi-
ties. This would not necessarily be accomplished under the exemption
proposed in ILR. 12048 because the responsibilities of the Director
of Central Intelligence to protect intelligence sources and methods
from unauthorized disclosure are an explicit statutory direction (50
U.S.C. 403) and are not based upon Executive order, as required in
the bill. Therefore, by limiting the exemption to matters classified
ander Executive order, IL.R. 12048 raises a potential conflict with the
Director’s statutory authorities. In addition, the “properly cl assified”
standard proposed in FL.R. 12048 could invite litigation n the coure
of which sensitive information could be compromised. :

There is an additional consideration which militates against re-
moving the exemption from public rulemaking procedures for the
foreign intelligence function. This involves striking a balance be-
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tween the desirability of public participation in decisons wheh di-
rectly affect the public anéJ society’s interest in conducting the Gov-
ernment’s business efficiently and, in the foreign intelligence. field,
discreetly. Rules involving foreign intellicence functions have such
a minimal public impact, 1f any, alat, on balance, the public’s interest
would be best served by preserving the current exemption from the
rulemaking procedures. The Central Intelligence Agency is not en-
gaged in economic, social or other kinds of regulation which affect
the public; nor is it a policy making agency in the field of foreign
relations. The Agency was established under the National Security
Act of 1947 to correlate and evaluate foreign intelligence and-to per-
form other intelligence-related duties at the direction of the National
Security Council.

One of the purposes of Executive Qrder 11905, issued by the Presi-
dent on February 19, 1976, is “to assure compliance with law in the
management and direction of intelligence agencies and departments
of the national government.” We believe that this Executive order
1s responsive to the interests underlying the proposed change'in the
current exemption in section 553.

For the foregoing reasons, this Agency opposes favorable consid-
eration of II.R. 12048 in its present form.

The Office of Management and Budget has advised there is no ob-
jection to the submission of this report from the standpoint of the
Administration’s program.

Sincerely,
Groree L. Cary,
Legislative Counsel.

Execurive OFrFicE or Tar PREsENT,
Orrice oF MANAGEMENT AND Buveer,
Washington, D.C., October 22, 1975.
Ton. Prrrr W. Ropixo, .
Chairman, Committee on the Judiciary, ITouse of Lepreseniatives,
Layburn House Office Building, Washington, D.C.

Drar Mr. Cratryan: This is in response to your request for our
views on .R. 3658 and ILR. 4629, bills which may be cited as the
“Administrative Rulemaking Control Act.” We are also providing
herein views on H.IR. 7689 and IL.R. 9312, which are similar in purpose
but considerably broader in scope. :

H.R. 3658 and ILRR. 4629, identical bills, provide that whenever an
executive agerncy proposes either a new rule or modification te an exist-
ing rule, for which violation would be eriminal. the proposal would be
subject to review by Congress prior to becoming cffective. If either
THouse should pass a disapproving resolution, the proposal would not
become effective. ILR. 7689 and ILR. 9312 could expand provision for
prior congressional review to all proposed rules or regulations, without
exception.:-- .

The objective of legislative delegation of anthority to administrative
agencies to make rules or to issue regulations is to relieve Congress of
the difficult and. time consuming burden of drafting highly detailed
statutes which explicitly cover every conceivable problem eor circum-
stance that might arise in the administration of those statutes. A re-
quirement for prior congressional review of proposed rules or regula-
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tions would substantially undermine and defeat the flexibility intended
in vesting rulemaking authority in an administrative agency. In ad-
dition, the Admninistrative Procedure Act, as amended, (5 U.S.C. 551
et seq.) provides extensive and stringent procedural safeguards to en-
sure both the infegrity and the equity of rules and regulations pro-
posed by executive agencies in the performance of their legislatively
mandated functions and responsibilities. The subject bills would add
an additional, prior review of proposed rules or regulations which
would delay, add uncertainty and confusion' to, and impede effective
and expeditious administration of law.- L

Interposing prior congressional review into administrative rule-
making would both undermine and conflict with the doctrine of sep-
aration of powers, wherein such rules-are an executive function. The
Department of Justice has consistently stated that provisions for one-
house-veto of exccutive actions are not in conformity with the proced-
ures for the enactment of legislation contemplated by Article I, Section
7 of the Constitution, which elearly indicates that the veto power of the
President is intended to apply to all actions of Congress which have
the force of law. I

Whenever Congress believes that an agency has excceded its statu-
tory authority or has acted in a manner inconsistent with that au-
thority, it may enact corrective legislation. In addition; agency rules
which are in conflict with the gencral mandate of an ageney’s organic
legislation or of questionable legality are subject to judicial review to
determine whether or not the regulation or rule itself goes beyond the
agency’s delegated authority or is otherwise contrary to law.

Tor these reasons, we strongly oppose FLR. 3658, 4629, 7689 and
93192, enactment of which would not be in accord with the program of
the President. ' '

Sincerely, :
James M. Frey,
Assistant Director for Legislative Ieference.

Spcunrres ANp Excranet CoMMISSION,
C W ashington, D.C., October 20,1975.
ITon. Perer W. Robivo, o

Chairman, Committee on the Judiciary, IHouse of Representatives,
Longworth Office Building, Washington, D.C. - - .
Deir Mr. Ropmvo : Enclosed please find a corrected copy of my letter
setting forth the Commission’s views on ILR. 3658 and ILR. 4629.
Sincerely, : : R
. ' Harvey L. Prrr,
R ‘Gengral Counsel.
Enclosure. L " :
_ SrcURITIES AND EXCHANGE COMMISSION,
Washington, D.C., October 20, 1975.
Hon, James M. Fruy, : ' PR
Assistant Director for Legislative Reference, Office of Manageinent
and. Budget, Ezeoutive Office of the President, Washington; D.C.
Dear Mr. Frey: In response to your request of October 8, 1975, the
Commission has considered IT.R. 3658 and ILR. 4629 and has the
tfollowing views.
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The bills, which are identical in text, are designed to impose Con-
gressional oversight in all instances where an “executive agency” pro-
mulgates any rule, “the violation of which subjects the person in
violation to a eriminal penalty.” To that end, the bills wouFd require
that, before a proposed rule which may be the basis for the imposition
of criminal sanctions can become cffective, it must survive a period of
time-in the Congress without either House adopting a resolution of
disapproval of the rule. If no resolution is proposed, the rule would
become effective at the expiration of thirty legislative days from the
date of publication of the rule in the Federal Llegister. Where a reso-
lution of disapproval is referred to a Committee for consideration, the
rule ean become effective only at the end of a period of sixty legislative
days after publication of the rule, or at such earlier time as the Corm-
mittee votes to discharge the resolution of disapproval.

We assume that the bills contemplate rules subjecting persons to
criminal sanctions that can be imposed only by a court of law after
trial® In that case, they are somewhat narrower than a bill that pre-
viously was the subject of this Commission’s comments last month—
TLR. 7689.* That bill would require Congressional review of every
rule or regulation promulgated by any administrative agency. The
present, bills are narrower, by virtue of the limitations in each to rules
subjecting persons to criminal enforcement ; nevertheless, even under
FLR. 3658 and ILR. 4629, nearly every rule or regulation that this
Commission will promulgate in the future would be subject to the
proposed Congressional review process, since the vast majority could
serve as the basis for criminal penalty. The statutes that this agency
administers cach provide for criminal sanction upon conviction for a
“willful” violation of any statutory provision “or any rule, regulation,
or order.” * Provisions of this kind are recognized as necessary com-
ponents of an administrative agency’s ability to fulfill its Congres-
sional mandate.s

The Commission is opposed to both ILR. 3658 and ILR. 4629, The
bills proceed on assumptions which are questionable, would not, in
any event, effectuate their interided purposes, are likely to delay and
impede the effective administration of the federal securities laws, and
may cause undue confusion and disruption among those persons and
entities subject to Commission regulation. -

1The thirty-day perjod is to be broken only by an adjournment of Congress sine die
or any adjournment of more than three days.

?In addition to general provisions of the federal securitles laws making a violation of
thosc acts-or rules and regulations thereunder a criminal act, this Commission is also
ziven the power to impose administrative, remedial sanctions, goch as the suspension or
revocation of a bhroker-dealer’s reglstration, if it finds that the broker-dealer has violated
a rule or regnlation promulgated under any of the stafutes the Commission administers.
See Section 15(b)(4) of the Securities Exchange Aet of 1034, 15 U.S.C. 780(b)(4). How-
ever, it has consistently hoen held that such sanctions are not “a means of punishment
of an offender,” but are remedinl in nature, See, Beck v. Securities and Ezc wange Com-
nidgsion, 430 F.2d 673, 674 (CLA. 6, 1970) ; Berko v. Securities and Exchange Commission,
316 T.2d 137 (C.A. 9, 1956) ; Wright v. Securities and Ezchange Commission, 112 kI
2a 89 (C.A. 2, 1940). 8ee also, C. P. Steuart & Bros. v. Bowles, 122 U.8. 398 (1944).

3 8ee letter from Ray Garrett, Jr., Chairman of this Commission, to James M. Frey,
commenting on H.R. 7689, dated September 4, 1975,

+'Sec Section 24 of the Securities Act of 1933, 15 U.S.C. 77x; Section 32 of the Secu-
rities Fxchange Aet of 1934, 15 U.R.C. 78ff; Section 29 of the Public Utility Ilolding
Company Aet_of 1935, 15 U.S.C. 702-3, Section 325 of the Trust Indenture Act.of 1939,
15 U.8.C. 77yyy; Section 49 of the Investment Company Act of 1940 ; 15 U.S.C. 80a-48;
Sectlon 217 of the Investment Advisers Act, 15 U.S.C. S0b—17. . ) .

5 See McKinley v. United States, 249 U.S. 397 (1919) : United States v. Grimaud, 220
U.8. 50+ (1911). Sce also, Davis, Administrative Law Section 2.13 (1965).
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- In introducing both ILRR. 3658 and H.R. 4629, Congressman Levitas
indicated that the primary purpose for these bills was to correct the
abuses. of unelected civil servants who, each year, “pass.-thousands
upon thousands of far-reaching laws that can put citizens in:jeopardy
of liberty or property without having anyone elected by. the people
or answerable to them involved in the process,” ¢ and that the-judiciary
had adopted “lax” standards for review of administrative rules.”

The Commission believes that these are questionable premises at
best.- The Commission’s rulemaking does not take placeiin a vacuum,
but rather is subject, to stringent requirements of the Administrative
Procedure Act 5, U.S.C. 551, e seq., as well as the requirements of the
Securities Exchange Act of 1984 and the other organic statutes ad-
ministered by the Commission. Thus, the Commission is required, prior
to the promulgation of any rule, to publish notice thercof in the
Federal Register, explain the bascs and statutory authority for its
proposal and give interested persons an opportunity.to submit views,
data and arguments concerning the Commission’s proposal. In adopt-
ing regulations, the Commission must have a concise statement of the
bages and purpose, as well ag the authority, for its rule proposal, and
must also treat the arguments raised by the various persons.comment-

ing on its proposals. While not specifically required in every instance,
the Commission very often affords interested persons an opportunity
to present oral views on its rule proposals as well. P
‘After the adoption of a rule, the Commission’s rulemaking may be
challenged in a court and, contrary to the assumption implicit in the
remarks of Congressman I)Jevitas, such review may occasionally be had,
in appropriate instances, prior to the implementation or, effectiveness
of the Commission’s rules. See, e.g., Abbott Laboratories V. Gardner,
387 U.S. 136 (1967). In any cvent, whether a Commission rule is
challengeable prior to its effectiveness or in a Cormmission enforce-
ment action secking compliance by an affected person or entity, the
standards of judicial review imposed by the courts are often far-
reaching. While the courts cannot substitute their judgment for that
of the Commission as to policy matters, they are required to, and they
certainly do, insure that any factual predicates asserted as the bases
for a Commission rule are substantiated, and that the Commission’s
action is not arbitrary, capricious or an abuse of discretion or, we would
assumo most important for Mr, Levitas’s concern, not, in excess of
stautory authority. See, e.g., 5 U.S.C. 706, establishing the general
parameters of judicial review of final administrative agency action.
T any event, the proposed bills would not effectively resolve Con-
gressman Levitas’s concerns. Particularly for an agency like this
Commission, which is charged with the responsibility of developing
appropriate rules on complex and technical matters, the Congress
is ill-equipped, without hearing on its own, to perform the judicial
reviow function the bills would transfer from the conrts to the legis-
lative bodies. Some Commission rules are the product of ycars of
extensive hearings and consideration, and could not be intelligently
considered in a summary review procecding such .as these bills con-
template, in 30- or 60-day period, without a duplication of the same

:}gyl(‘lcong. Rec. H, 1077 (Dally ed., February 25, 1975).
X2/ !
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efforts in which the Commission has engaged to produce its rulemaking
product.® = : : . I e

While we do not disagree with the underlying philosophical con-
cerns that gave rise to this legislation—that the Congress should be
kept apprised whether the administrative agencics it has created are
faithfully adhering to and implementing the laws adopted by the
Congress—a far more appropriate approach, in our view, is that
adopted by the committecs that oversee this Commission’s substantive
operations.® Those committees periodically review the Commission’s
operations, and just within the last four months culminated a legis-
lative effort substantially revising and reevaluating this Commission’s
mandate and the boundaries within which it may cxercise its adminis-
trative and rulemaking discretion. Thus, although the Commission’s
authority was significantly broadened in a number of areas as a result
of this legislation, the legislation adopted (P.L. 94-29) defines with
more specificity the process the Commission is expected to implement
and more clearly the manner in which the Commission is to do so. ,

In addition, the new amendments to the Commission’s organic
statutes prescribe with greater particularity the mode and standards
of judicial review of Commission rulemaking, making clear that the
Commission may not exceed its “statutory jurisdiction, authority, or
limitation, or [act in a manner] short of statutory right, or without
observance of procedure required by law.” Section 25(b) of the Se-
curities Exchange Act, as adopted in P.L. 9429,

Moreover, several provisions of the new legislation assure con-
tinued oversight of this agency’s operations by the appropriate sub-
stantive Congressional oversight committee. Thus, for example, the
Commission, which already is required to report annually to the
Congress on its operations, has been furnished with a specific list of
additional matters as to which details must be furnished to the Con-
gress. See, e.g., Sections 11A (c) (4), 11A (e), 12m and 23 of the Se-
curities Exchange Act, as adopted by P.L. 94-29. Tn addition, in order
to assure an annual roview by the Commission’s substantive Congres-
sional oversight committees of the Commission’s operations for the
preceding year, new Section 35 of the Act requires that, in addition to
review by relevant appropriations committees, the Commission must
first transmit its operating budget and justification to its oversight,
committees. In our view, to the extent greater Congressional super-
vision of agency actions is desirable, these approaches are vastly
superior to the troublesome provisions contained in the subject
legislation.

Indeed, we believe that the bills run counter to the reasons for the
establishment of administrative agencies. The objective of Congres-

8 See, e.g., Securities Exchange Act Rule 19b-3, 17 CFR 240. 19b-3, mandatin% the
abolition of the rules of national securities exchanges requiring member firms to charge
fixed commission rates on securitles transactions to members of the investing public,
adopted by the Commission after seven years of hearings by the Commission. When the
Congress decided to implement the Commnission’s rulemaking coneclusions in that regard
in specific legislation, the substantive oversight committees of both Houses of Congress,
engaged in four years of hearings in part on that subject prior to the formulation and
adoption of appropriate legislation. See Section G(e) of the Securitles Exchange Act, as
adonted by P.1.. 94-29 (June 4, 1975). N

® This Commission’s operations are monitored by the Subcommittee on Sccurities of the
Senate Committee on Banking, I-Iousin% and Urban Affairs and the Subcommittee on Con-
sumer Protection and Tinance of the Ilouse of Representatives Commlittee on Interstate
and TForeign Commerce.
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sional delegation of rulemaking authority to administrative agencics
is to relieve Congress of the impossible burden of drafting statutes
which explicitly cover every coniceivable future problem. See, e.g.,
Mowrning v. Family Publications Service, Inc., 411 U.5. 356 (1973).
The flexibility of the administrative process and the particular ex-
pertise of administrative agencics have enabled agencies like the Com-
Imission to act promptly where the exigencies of & particular situation
warranted such action. The imposition of direct Congressional review
of rule proposals would substantially undermine and, | erhaps, in
large measure defeat “the flexibility sought in vestin, road rule-
making authority in an administrative agency.” Mourning v. Family
Publications Service, Inc., supraat 372, ) .

This is especially true in the case of this Commission and the s_pecml-
ized industry it regulates. The need for flexibility and expertise was
recognized by Congress when it enacted the Securities Exchange Act
of 1934, As the House Report noted :

@x % # Representatives of the stock exchanges constantly urged a
greater dogree of flexibility in the statute and insisted that the com-
plicated nature of tho problems ustified leaving much greater latitude
of discretion with the administrative agencies than would otherwise
be the case. It is for that reason that the%oill in deailng with a number
of difficult problems singles out, these roblems as matters appropriate
to be subject to restrictive rules ang regulations, but leaves to the
administrative agencies the determination of the most appropriate
form of rule or regulation to be enforced. In a field where pragtides
constantly vary and where practices legitimate for some purposes may
be turned to illegitimate and fraudulent means, broad discretionary
powers in the administrative agency have been found practically essen-
tial, despite the desire of the Coramittee to limit the discretion of the
administrative agencies so far as compatible with workable
legislation.®

Moreover, the bills do not provide for any standards to govern
the disapproval decision. Without such standards it is difficult both
for the Congress to make an informed decision and for the agencies
to draft their proposals so as to receive Congressional approval. Also,
therc is no provision for a record to be transmitted along with the rule,
which would increase the chances that one Congressman could decide
to introduce a resolution of disapproval simply to delay the process
until he could get more information. Finally, the bill 1g silent as to
what would happen if the Congress should adopt & resolution of dis-
approval, If this disapproval is for minor, non-substantive reasons, the
Commission might be able to malke the appropriate corrections, repub-
lish the proposed rule for final comment in accordance with the re-
quirements of the Administrative Procedure Act, and then resubmit
the rule to the Congress. In those cases where the Congress has re-
quested changes be made, it is conceivable that the rulemaking process
might have to begin anew. The end result would conceivably be undue
hardship for those affected by the rules, the people whom the bill is
intended to protect, because of the uncertainty surrounding the
promulgation of the rule.

10 T1. 1k, Rep. No, 1383, 73d Cong., 2d Sess. 6-7 (1934).
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While we would argue that no further oversight of this agency
1s necessary, we realize that some Congressmen may feel differently.
However, any increase in Congressional control should not involve
‘the costly and time-consuming features of these hills. In its report
to the Attorney General in 1941, the Committee on Administrative
Procedure noted that “[e]xperience, both in England and in this
‘country, indicates that lack of desire, rather than lack of opportunity,
has accounted for the absence of legislative interferance with adminis-
trative regulations.” i’he Committee noted further that “[1]egislative
review of administrative regulations . . . has not been effective where
tried.” Administrative Procedure In Government Agencies, 77th
‘Cong., 18t Sess., p. 120 (1941). The Coramission vwelcomes Congres-
sional comment regarding proposed Commission ritles. We have often
found such comments to be particularly helpful when they are sub-
mitted by the legislator or congressional committes that was instru-
mental in the drafting of the legislation to which the Commission’s
proposed rule relates. We believe, however, that the procedures estab-
lished by the bill are unnecessary and would encumber unduly the
Commission’s rulemaking functions.

We understand that the House Committee on the .J udiciary intends
to consider these bills on October 21, 1975. Accordingly, we are for-
warding a copy of this letter to Chairman Rodino, and advising him
that this letter represents the separate views of the Securities and
Iixehange Commission and does not necessarily reflect the views of
‘the Administration,

Sincerely,
Ilanviy L. Prrr,
G'eneral Counsel.
DrparTMuNTAT, REPORTS

Departmental reports on the bill ILR. 10194 containing parallel
provisions to those contained in 1LR. 12048 concerning the definition
of “Rule” and amending the provisions of subsection (a) of section 553
of title 5 providing exceptions to notice and commcnt rulemaking as

provided for in that section :

DrrartaeNT or Hearr, TFovcarion, aNp WELTARE,
()FFICE OF THE SECRETARY,
Washingtorn, D.C., March 26, 1976.

Hon. Warrer Frowers,

Chairman, Subcommitice on Administrative Law and G overnmentel
Relations, Committee on the Judiciary, House o  Representatives,
Washington, D.C.

Dear Mr. Crratrua x: This is in response to your request of Novem-
ber 7, 1975, for the Department’s views with regard to the proposals
(such as that set forth in section 2 of FL.R. 10194} that the rulemaking
requirements in the Administrative Procedure Act, 5 U.S.C. 553, be
amencded to delete the exceptions for rules that deal vith public prop-
erty, loans, grants, benefits, or contracts.

As T pointed out in sny earlier interim response to your letter, this
Department since 1970 has followed the policy of not taking advantage
of the exceptions to rulemaking requirements in matters affecting
those five categories. We have adopted this course of action because
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wo believe the benefit from full public participation in our rulemaking
greatly outweighs the administrative inconvenience and delay which
may rosult from use of the APA procedures. We intend to continue
that policy in the future.

When tho Administrative Procedure Act was originally enacted in
1946, the great expansion in the number of Iederal financial assistance
programs that we have scen over the Jast decade had not begun. It was
undoubtedly not foresecn at that time how great a role those programs
would come to play in the lives of all Americans. With that expansion
it seems clear that there is a concomitant obligation to include the
public in the process of developing the rules that will determine how
those programs are implemented.

"The extensive degree to which Federal agencies administering grant
programs have been provided with rulemaking authority over those
programs would also seem to suggest the need for the broadest possi-
ble participation by the public 1 that process. Only through that
means can we be confident that programs designed to provide assist-
ance to specific groups of people are being responsive to their actual
needs.

Although a repeal of these exemptions will not impact on the pro-
cedures of this Department, we recogaize that other departments and
agencies will be offering different perspectives on the impact of such a
change in the APA. For example, we note with respect to the “public
contracts” rulemaking exemption that the Office of Federal Proceure-
ment Policy (OFPP) within the Oifice of Management and Budget is
charged with providing “overall direction of procurement policy” and
is dirvected to establish a system of uniform procurement regulations
for the executive agencies. OFPT is likewise directed to include in its
regular reports to the Congress “appropriate legislative recommenda-
tions.” Notwithstanding this Department’s experience, we must, there-
fore, respectfully defer to the recommendations of the Office of Man-
agement and Budget on the desirability of repealing the APA’s ex-
emption of public contracts. Likewise, we similarly defer to the views
of the General Services Administration regarding the desirability of
removing the exemption for “public property”.

" Woe aro advised by the Office of Management and Budget that there
is no objection to the presentation of this report from the standpoint
of the Administration’s program.
Sincerely yours,
SrerarN KURZMAN,
Assistant Secretary for Legislation.

DEPARTMENT OF STATE,
Washington, D.C., March 2, 1976.
Hon. Prrrr Ropivo, .
Olairman. Comnittee on the Judiciary,
Iouse of Representatives, Washington, D.C.

Diar Mg, Criatraran : Your letter of January 22, 1976, requesting a
report on TL.R. 10194, a bill “To amend chapter 5, subchaptor IT, of
title 5. United States Code, to provide for improved administrative
procedures.” The Department has a special interest in section 2 of the
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bill which would amend section 553 of title 5, United States Code,
which relates to rulemaking, IR, 10194 would delete the present com-
plete exemption from the public notice and comment requirements of
this section for foreign affairs functions of the United States and sub-
stitute an exemption for only those foreign affairs functions which
are required under Executive order criterin to bo kept secret.

In our view, section 553 procedures are applicable to rules which
are themselves to be published in the Federal Legister. That is, if an
agency statement “of general or particular applicability and future
effect designed to implement, . . . policy” is not itself required to be
published in the Federaz Legister under 5 U.S.C. 552( a) (1) or other
law, and is not so published, we believe the agency is not obliged to fol-
low section 553 procedures before adopting that statement. Quite apart
from the foreign affairs function exemption, we do not believe the Ad-
ministrative Procedure Act contemplated, for example, that the Acting
Legal Adviser’s letter of May 19, 1952 to the Acting Attorney General,
the so-called “Tate Tetter” (XXVI Bulletin, Department, of State, p.
948, June 23, 1952), should have becn published in the Federol Register
in draft for public comment before being dispatclied to its addressee.
That Jetter states in pertinent part “(I)t will hereafter be the Depart-
ment’s policy to follow the restrictive theory of sovereign immunity
in the consideration of requests of foreign governments for a grant
of sovereign immunity.”

We believe the foregoing Interpretation of the scope of section 553
is borne out by consistent agency practice. We are unaware of any in-
stance in which an agency has published ag a proposed rule under sec-
tion 533 a statement of policy that was not intended, as finally adopted,
to be a public rule of the agency. In this context the national defense
and foreign policy exception in FLR. 10194 would have practical sig-
nificance in only a very narrow range of circumstances. It would have
application only where an executive order precluded advance public
notice of a rule which itself would be mado public.

Accordingly, paragraph (1) of section 2 of ILR. 10194 really
amounts to a repeal of the foreign affairs exemption. Rulemaking in-
volving foreign affairs functions niight in some instances be so perme-
ated with foreign policy considerations that public participation would
not be in the public inferest. During consideration of this question by
the Administrative Conference it was suggested thut in such cases the
Department could pnblish regulations in the Federal Register with-
out prior public notice by relying upon the existing exemptions con-
tained in 5 U.S.C. 555 (b) (B} and {(<1) (3). In our view, an expanded
use of these exemptions would introduce an undesirablo subjective ele-
ment into decisions as to whether or not proposed rulemaking proce-
dures should be utilized. Agency reliance upon such subjective stand-
ards as “impracticable, unnecessary, or contrary to the public interest”
would seem less condicive to increased public participation in rule-
making relating to foreign affairs functions, A moré detailed statement
of the reason for finding that public participation would te contrary
to the public interest 1ight itself have to be kept secret in the interest
of national defense or foreign policy.

Heretofore, it has not been necessary to consider whether the gencral
language of section 553 (h)( B) and (d) (3) coverod foreign affairs
functions, Rulemaking relating to such functions is s eparately and
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explicitly exempted from the application of section 553. Unless a clear
.and unambiguous legislative history indicated otherwise, however, an
-inference might be drawn from the repeal of the present foreign affairs
exemption that the remaining general exemptions could not be con-
strued to embrace a specific ground for noncompliance with section 553
procedures which the Congress had eliminated from the statute. What-
ever the legislative history, sueh an argument would atmost surely be
made by some litigant.

. Paragraph (3) of section 2 of ILR. 10194 amends clause (B) of the
third sentence of 5 U.S.C. 553 (b) of state that “contrary to the public
interest” includes “the interest of national defense or toreign policy in
a matter pertaining to a military or foreign affairs function.” This
change appears to be intended to overcome the concerns we have raised
in the foregoing discussion. : :

In 1973, the Depaxtment voluntarily undertook to invite public
participation in rulemaking, and since then there have been no occa-
sions when the foreign affairs exemption has been invoked by this
Department. We do not wish to speak for other agencies on the foreign
affairs exemption; nor do we believe a sufficient basis has bean estab-

-lished for a public interest in statutorily repealing ox modifying the
“military excmption.

The Office of Management and Budget advises that from the stand-
point of the Administration’s program there is ne objection to the
submission of this veport.

Sincerely,
Roperr J. McCroskey,
Assistant Secretary for Congressional Relations.

GrNERAL CoUNSEL OF THE DEPARTMENT oF DEFENSE,

_ Washington, D.C., February 17, 1976.
Hon. Prrer W. Ropivo, Jr.,
Chairman, Committee on the Judiciary, House of Representotives,

Washington, D.C.

Duar Mr, Cramrmaxw: This is in response to your request for the
views of the Department of Defense on H.R. 10194, 94th Congress.
This bill contains scveral propesals to amend the Administrative
Procedure Act. Those parts of the bill dealing with the definition of
“rule” and the definition of “ratemaking and cognate procecdings,”

“as well as accommodating modifications of 5 U.S.C, 556(d) and 5

“U.B.0. 557(b), do not affect the day to day operation of this depart-
ment. We, therefore, defer to the views of the Department of Justice
on those aspects of the bill,

"~ In our view the revision of section 553 of -title 5, as set forth in

“gection 2 of the the bill, is premature insofar as it repeals the “mili-
‘fary or foreign affairs” vulemaking cxemption. Following many
years of practice under that exemption, this department recently
adopted procedures for public participation in rulemaking having

direet and substantial public iinpact. 32 CFR Part 296; 40 F.R. 4911
(February 3, 1975). Because the regnlations ave only a few months
‘old, we believe it desirable to gain the benefit of some practice under
these new procedures. Their impact can then be realistically assessed
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in the light of actual experience. Accordingly, we submit that legis-
lative changes in this arca should await a period of experimentation
under 32 CFR Part 296 so as to determine what, if any, practical
problems would be posed for this department by repeal of the
exemption.

FLR. 10194 would replace the “military or forcign affairs” rule-
making exemption, with an exemption for matters which are “in fact
properly classified” in the interest of national defense or foreign pol-
icy. This language, apparently drawn from the 1974 Amendments to
the Freedom of Information Act, poses obvious problems. It is one
thing to employ that standard in the context of a request for pre-
existing documents; it is quite another matter to introduce that con-
cept into ongoing policy-making. Moreover, the bill fails to explain
who determines what “matter” is or is not “properly classified.” Nor
does the bill explain whether this issue is to be decided on review
-or de novo. Tn any cvent, we believe that a collateral dispute over the
propriety of a classification could well delay the promulgation or ef-
fectiveness of important rules—with concomitant prejudice to the
public interest.

The Commission on Government Procurement (created by Public
Law 91-129) in an exhaustive 214 year study of the entire Federal
procurement process found that the varied practices among agencies in
soliciting comments on proposed procurement regulations do not meet
minimum standards for promoting fair dealing and equitable relation-
ships among the parties in Government contracting. The Commission
also found, however, that making procurement regulations subject to
APA provisions, together with interpretative problems of applying
APA definitions or terms such as “impracticable, unnecessary, or con-
trary to the public interest,” among others, would significantly burden
the procurement process. The Commission concluded that the formal
requirements of APA. will not significantly benefit the Government,
the contractors, or other interested parties. In lieu of inflicting the
umeertainties of the APA on the procurement process and the agencies,
the Commission favored a requirement that an Office of Federal Pro-
curement, Policy establish criteria for participation in the develop-
ment of procurement regulations.

This recommendation of the Commission on Government Procure-
ment was incorporated into the statute (P.L. 93-400) which was en-
acted only last year and which set up the Office of Federal Procure-
ment Policy (OFPP) in the Officc of Management and Budget
(OMB). The OFPP only became fully staffed and operational within
the past few months, and, we understand, has recently published in the
Federal Register a draft regulation which will be the initial imple-
mentation of this statutory requirement.

Tn view of the responsibility and authority that has been placed in
the OFPP on this matter of public participation in the procurement
regulatory process, it is premature at best to suggest eliminating the
exemptions currently contained in the Administrative Procedue Act.
Therefore, the Department of Defense opposes this change.

Because the exact scope of the bill and its application are unclear,
any estimate of the cost which its enactment would require would be
purely speculative. However, there would undoubtedly be some addi-
tional costs.
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.The Office of Management and Budget advises that, from the stand-
point of the Administration’s program, there is no objection to the-
presentation of this report for the consideration of the Committee.

Sincerely,
' Ricmarp A. WiLEy.

Execurive OFFICE oF THE PrusmenT,
Orrice or MaNAGEMENT AND Buncer,
Washington, D.C., March 8,1976.
Hon. Perer W. Ropivo, Jr., : , ,
Chairman,” Committec on the Judiciary, House of Representdtives,.
 Washington, D.C.

Drar Mr. CralrMAN: This is in response to your request for the
views of the Office of Management and Budget on ILR. 10194, 94th
Congress, which proposes to amend certain administrative procedure-
provisions of Title 5, United States Code. These comments are ad-
dressed only to those proposals of the bill which would affect Federal
procurement policy.

The Office of Federal Procurement Policy opposes TLR. 10194 to.
the extent that paragraph (2) of Section 2 thereof would delete the
present rulemaking exemptions for matters relating to public prop-
erty, grants, and contracts, for the rcasons which follow, .

The Commission on Government Procurement, as part of its lengthy:
study of the entire I'ederal procurement process, found that: =

‘i % % giving contractors and other interested parties an op-
portunity to comment on proposed procurement regulations dur--
ing their development is essential to ensure consideration of all
available alternatives and information, promote better under-
standing and relationships, and enhance the acceptability of regu-.
lations when adopted.” ‘

At the same time, the Commission recognized that Administrative
Procedure Act rulemaking procedures would be unduly burdensome-
to the procurement process. Among other problems, the Commission,
.pointed out that:

“Procurement regulations * * * are issued by a number of
offices, both headquarters and subordinate. Agency procurement
directives also extend to technical and business decisions that are-
made at all levels in a procuring agency. Subjecting activity of”
this type to APA rulemaking could only create an administrative-
morass.,” o

The Commission concluded : .

“There is a need to establish criteria and procedures within the-
executive branch to give contractors and ot]her intorested parties
an opportunity to comment on proposed procurement regulations.
during their development. Adoption of APA rulemaking as a
means of achicving such outside participation is fraught with.
many administrative difficulties and possibilities of delaying liti-

~ gation which offset the minimal benefits attained by APA’s re-
quirements of notice and opportunity to comment. The benefits:
of meaningful outside participation during the development of-
procurement regulations can be attained much more easily through.
executive branch action,
#* * % % * * e
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“Finally, placing the authority in the Office of Federal Pro-
curement Policy would allow the flexibility needed to ddapt and
refine procurement rulemaking procedures in the light of ex-
perience and future developments.” :

Under Public Law 93-400, the Administrator for Federal Procure-
ment Policy is charged with “establishing criteria and procedures for
an effective and timely method of soliciting the viewpoints of inter-
ested parties in the development of procurement policies, regulations,
procedures, and forms.” The Admimistrater’s authority and responsi-
bilities in this area are quite broad, and the legislative history appears
clear that he is meant to have greater flexibility and discretion than
if the exemption in question were deleted. The underlying Senate Re-
port (Government Operations Committee) No. 93-692, February 26,
1974, stated with regard to this provision: _ :

“Under this sabsection, the Administrater is to estabilsh pro-
cedures for public participation in- proecurement rule-malking.
These would apply to any pelicy or regulation issued by the Office,

the Tedera] Procurement Regulations (FPR), Armed Services
Procurement Regulation (ASPR), the primary regulations of
other agenices, and lower level regulations as determined by the
Administrator. Existing agency practices range from ad hoc so-
Jicitations of public comment to these approaching the fairly well-
developed proeedures of the Department of Defense. To provide
greater flexibility and accommodzte the special needs of partics
with an interest in procurement, the responsibility for develop-
ing rule-making procedures is assigned to the Administrator, in

liew of simply removing the present exemption of contracts from
the rule-making requiremnents of the Administrative Procedure
Act, 5 U.S.C. 553(a) (2). The cmphasis here is on the timely
and effective solicitation of the viewpoints of all interested par-
ties on policies and regulations of general application.”
The Officc of Federal Procurement Policy did not become operatienal
until January 1, 1975, and staffing was not completed until Septem-
ber 1975. Therefore, notwithstanding the high priority I have placed
on this matter, final procedures have not yet been estabilshed for pub-
lic participation in procurcment rulemaking. However, the Office of
Federal Procurcment Policy has issued, in December 1975, a draft
regulation implementing this statutory requirement, as well as another
requirement of the same statute, that we establish “a system of co-
ordinated, and to the extent feasible, uniform procurement regula-
tion for the executive agencies.” This regulation wi)l itself be subject
to the rulemaking procedures it establishes. Accordingly, the public
at large, as well as industry and professional associations and Gov-
ernment agencies, will be afforded ample opportunity to submit for
consideration their comments on the proposed procedures, and to be
Illjesiyd at a formal open mecting of the Office of Federal Procurement
olicy.

At least thirty days prior to effectuating the proeedures eventually
estabilshed. a detailed report on the proposed regulation, as required
by Public Law 93-400, will be forwarded to the House and Senate
Committecs on Government Operations. The same report will also be
forwarded to you in view of your express interest in this matter, and to
the Senate Committee on the Judiciary, for the same reason.
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Paragraph (3) of Section 2 of H.R. 10194 would provide a means
for agencies to exempt themselves from rulemaking requirements, when
such requirements are found to be impracticable, unnecessary, or con-
trary to the public interest, but would also impose notice and publica-
tion requirements concerning exemptions which, because of the many
administrative levels issuing procurement regulations, would he ex-
tremely burdensome in practice. The position of the Office of Federal
Procurement Policy is that subjecting procurement regulations to the
procedural rulemaking requirements of 5 U.S.C. 553 is itself im-
practicable and unnecessary, and that, therefore, any exemption from
the rulemaking requirements for matters relating to contracts should
be a statutory exemption, not an array of administrative exemptions
which would eventually be so extensive as to require a catalogue.

The Office of Federal Procurcment Policy attaches great importance
to_obtaining the viewpoints of all interested parties, inside and out-
side the Government, for consideration in the formulation of effec-
tive and workable procurement policies and procedures which, while
protecting the Government’s essential interests, recognize and ac-
commodate the contractors’ problems to the greatest extent practicable.
The course proposed by the Office will achieve those objectives with-
out imposing more burdensome procedures which will have no coun-
tervailing p&blic benefit.

In addition to contracts, the bill would also apply to public property,
loans, grants, and benefits, matters presently exempt from statutory
rulemai;{ing procedures. In the almost thirfy years since cnactment
of the Administrative Procedure Act, matters relating to public prop-
erty and grants have become closely interelated with the pro-
curement process. For instance, the Commission on Government Pro-
curement found much confusion between grant-type assistance mat-
ters and procurecent matters, grants and contracts being used inter-
changeably in somo cases. One recommendation of the Commission,
that contract and grant relationships be distinguished through legis-
lation, is being studied by an intcragency task group. Management
of Government property has itself evolved into g very complex area
of procurement expertise, particularly as regards isstes of liability,
risk of loss or damage, and insurance, Thus, as regards Federa] pro-
curement today, matters relating to public property, grants, and con-
tracts are no longer discrete and distinguishable, and the statutory
exemption should be retained for public property and grants, as weil
as for contracts.

We %pprecia,te being given the opportunity to present our views.

incerely, ’
Huer E. Wrrr,
Administrator for Federal Procurement Policy.

Craxars 18v Extsrine Taw MAavn By Ton Birr, As Rerorrep

In compliance with clause 3 of rule XTIT of tho Rules of the House
of Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted is
enclosed in black brackets, new matter is printed in italie, existing
law in which no change is proposed is shown in roman) :
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Trrre 5, UntreEp STATES CODE

* # ® *® # ® ®
PART I—THE AGENCIES GENERALLY
Chapter Sec.
1—Organization 101
B POWETS - e m e 301
5—Administrative Procedure. . 501
6—Congressional Review of Agency Rule Making - - 601
# ® * ¥ ] #* *

SUBCHAPTER ITI—ADMINISTRATIVE PROCEDURE

§ 551. Definitions
For the purpose of this-subchapter—

(1) “agency” means each authority of the Government of the
United States, whether or not it is within or subject to review by
another agency, but does not include—

(A) the Congress;

(B) the courts of the United States;

(C) the governments of the territories or possessions of the
United States; ’

(D) the government of the District of Columbia;

or except as to the requirements of section 552 of this title—

(E) agencies composed of representatives of the parties or
of representatives of organizations of the parties to the
disputes determined by them;

(F) courts martial and military commissions;

(G) military authority cxercised in the field in time of war
or in occupied territory; or

(H) functions conferred by sections 1738, 1739, 1743, and
1744 of title 12; chapter 2 of title 41; or sections 1622, 1884,
1891-1902, and former section 1641(b)(2), of title 50,
appendix;

(2) “person” includes an individual, partnership, corporation,
association, or public or private organization other than an
AZENCY ;

(8) “party” includes a person or agency named or admitted as
a party, or properly seeking and entitled as of right to be ad-
mitted as a party, in an agency proceeding, and a person or agency
admitted by an agency as a party for limited purposes;

(4) “rule” means the whole or a part of an agency statement of
general Lor particular] applicability [and future effect] de-
signed to implement, interpret, or prescribe law or policy or
[describing] Zo describe the organization, procedure, or practice
requirements of an agency and includes [the approval or pre-
scription for the future of rates, wages, corporate or financial
structures or reorganizations thereof, prices, facilities, appliances,
services or allowances therefor or of valuations, costs, or account-
ing, or practices bearing on any of the foregoing] eny amend-
ment, revision, or repeal of such a statement

(6) “emergency rule” means a rule which is temporarily effec-
tive without the expiration of the otherwise specified periods of
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time for public notice and comment and which was duly promul-
gated by an agency pursuant to & finding that delay in the effective
date would—
A) seriously injure an important public interest,
B) substantially frustrate legislative policies, or
(O) seriously damage a person or class of persons without
serving any important public interest; :

(6) “ratemaking and cognate proceedings” means agency proc-
ess for the approval or prescription for the future o f rates, wages,
corporate or financial structure, or reorganizotions thereof, prices,
facilities, appliances, services, or allowances therefor, or of valua-
tions, costs, accounting, oOr practices bearing on any. of the
foregoing ; '

I[53(7) “rule making” means agency process for formulating,
amending, or repealing a rule;

[6J(8) “order” means the whole or a part of a final disposition,
whether sffirmative, negative, injunctive, or declaratory in form,
of an agency in a matter other than rule making but including
licensing ;

[71(9) “adjudication” means agency process for the formula-
tion of an order;

£83(70) “license” includes the whole or a part of an agency
permit, certificate, approval, registration, charter, membership,
statutory exemption or other form of permission ;

[9F(/7) “licensing” includes agency Pprocess respecting the
grant, renewal, denial, revocation, suspension, annulment, with-
drawal, limitation, amendment, modification, or conditioning of
a license;

[10F(72) “sanction” includes the whole or a part of an agency—

(A) prohibition requirement, limitation, or other condition
affecting the freedom of a person;

(B) withholding of relict;

(C) imposition of penalty or fine;

(D) destruction, taking, seizure, or withholding of
property; :

(I8) assessmont of damages, reimbursement, restitution,
compensation, costs, charges, or fecs;

(F) requirement, revocation, or suspension of a license; or

(G) taking other compulsory or restrictive action;

[113(73) “relief” includes the whole or a part of an agency—

(A) grant of money, assistance, license, authority, exemp-
tion, cxception, privilege, or remedy;

(B) recognition of a claim, right, immunity, privilege, ¢x-

emption, or exception; or

(C) taking of other action on the application or petition
of, and beneficial to, a person;

[123(174) “agency proceedings” means an agency process as
defined by paragraphs (5), (7), and (9) of this scction; and

[133(75) “agency action” includes the whole or a part of an
agency rule, order, license, sanction, relief, or the cquivalent or
denial thereof, or failure to act.

® % * * *® * *
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§553. Rule making

(a) This section applies, according to the provisions thereof, except
to the extent that there is involved—

L£(1) a military or foreign affairs function of the United
States; or}

(1) @ matter pertaining to o military or foreign affairs func-
tion of the United States that is (4) specifically authorized under
eriteria established by Emecutive order to be kept secret in the
interest of the national defense or foreign policy and (B) in fact
properly classified pursuant to such Executive order; or

(2) a matter relating to agency management or personnel For
to public property, loans, grants, benefits, or contracts].

L(b) General notice of proposed rule making shall be published in
the Federal Register, unless persons subject thereto are named and
either personally served or otherwise have actual notice thereof in
accordance with law. The notice shall include—

L(1) a statement of the time, place, and nature of public rule
making proceedings;

£(2) reference to the logal authority under which the rule is
propesed ; and

L(3) either the terms or substance of the proposed rule or a
deseription of the subjects and issues involved.,

Except when notice or hearing is required by statute, this subsection
does not. apply—

L(A) to interpretative rules, general statements of policy, or
rules of agency organization, procedure, or practice; or

L(B) when the agency for good cause finds (and incorporates
the finding and a brief statement of reasons therefor in the rules
issued) that notice and public procedure thercon are impractica-
ble, unnecessary, or contrary to the public interest.

L (c) After notice required by this section, the agency shall give
interested persons an opportunity to participate in the rule making
through submission of written data, views, or arguments with or with-
out opportunity for oral presentation. After consideration of the rele-
vant matter presented, the agency shall incorporate in the rules
adopted a concise general statement of their basis and purpose. When
rules are required by statute to be made on the record after oppor-
tunity for an agency hearing, sections 556 and 557 of this title apply
instead of this subsection,

[(d) The required publication or service of a substantive rule shall
be made not, less than 30 days before its eflective date, except—

L(1) a substantive rule which grants or recognizes an exemption
or relieves a restriction

E(2) interpretative rules and statements of policy; or

L(3) as otherwise provided by the agency for good cause found
and published with the rule.

L(e) Tach agency shall give an interested person the right to peti-
tion for the issuance, amendment, or repeal of a rule.J

(0) (1) (A) Ezcept as provided in subparagraph (B), general
notice of proposed rule making shall be published in the Federal Reg-
ister. In addition agencies shall make a reasonable attempt to inform
those likely to be affected by the proposed rule making or, if the group
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is large, representative members thereof of the pendency of the pro-
ceeding ; and agencies shall send copies of the notice of proposed rule
making to all persons requesting such notice.

(B) If all persons ajfected by the proposed rule making are named
and, éither personally served or otherwise have actual notice thereof
in accordonce with law, published notice in the Federal Register may
be omitted.

(2) T'he notice shall include—

(A) @ statement of the time, place, and nature of public rule-
making proceedings and the projected effective date of rules;

(B) a brief statement of the purpose of the proposed rule mak-
ing, ond a reference to the legal authority under which the rule
will be proposed; .

(0) a description of the subjects with which the rule maling
will deal and major issues it will raise; .

(D) the text of a proposed rule, if available, except that the
agency may omit the proposed text in s initial notice of rule
malking, if, prior to the adoption of o rule, the agency publishes
and distributes (as provided in paragraph (1) of this subsection)
the text of the proposed rule, o reference to the initial notice, and
a statement of the time, place, and nature of the public proceed-
ings for the consideration of the text of the proposed rule; and

() alist of the technical, theoretical and empirical studics, if
any, on which the agency intends to rely in the rulemalking pro-
ceeding and a statement of where this material may be inspected
or copies thereof may be obtained.

(8) Unless notice with opportunity for public comment are other-
awise required by statute, this subsection and paragraphs (1), (2), and
(8) of subsection (¢) donot apply—

(A4) torules of agency organization, practice, or procedure; or

(B) when the agency finds that—

(¢) pubdlic notice and comment re UNNeCesSATY due to the
'roq;tz"ne nature or the insignificont impact of the proposed
rule, or
(ii}?, emergency rules should be promulgated.
An agency which finds that a rule is within an exception specified in
subparagraph (A) or (B) of this paragraph shall publish in the docu-
ment promulgating such rule that finding and a brief statement
of reasons therefor.

(4) The requirements of this subsection shall not preclude an agency
from—

(A) inviting persons representing different poinits of view to
submit,

(B) creating an advisory committee o report, or

(0 using other such devices to obtain

suggestions regarding the content of proposed rules prior to notice of
rule making.

(¢) (1) The agency shall give interested persons not less than 45
days after the notice required by subsection (b) to participate in the
rule making. The agency may extend this period of time if it appears
that such period is too short to permit diligent, interested persons to
prepare comments or if the agency determines that other circumstances
justify om extension.
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(2) The agency shall receive written statements on each proposed
rule. The agency may hold hearings on a proposed rule to receive oral,
presentations. Any such hearing shall be conducted in such & manner,
for such duration, ond at such places and times as the agency shall
direct. The head of the agency, one or more of the members of the body
which comprises the agency, or one or more agency employees assigned
the responsibility of recommending changes in the proposed rule shall
preside at any such hearing.

(8) If the agency determines that there is a significant controversy
over a factual issue the resolution of which will materially affect the
substance of the rule, the agency shall wtilize a procedure for resolu-
tion of that issuc which will permit different points of wiew to be
adequately presented, will provide for agency objectivity in such
resolution, and will not unduly delay the rule making. Not luter than
the date on which the rule is promulgated, the ayency shall state its
resolution of the issue and the reasons there for.

(4) The agency shall maintain o file of each rulemaking proceeding.
The file shall include—

(A) the notice of proposed rule maling required by subsection
(0) and any supplemental notice s
(B) all relevant material and all material which, the agency by
law is required to retain on file in conmection witl, the rule making ;
(C) the mile and statements required of the agency in formulat-
ing the rule; and
(D) copies of petitions for exceptions to, amendments of, or
repeal of a rule. ;
Z'his file shall be available to the courts and the Congress in connection
with review of the rule, and to the public as provided by law.

(@) (7Y After consideration of all relevant. muterial, the ageney
shall adopt such rule as it deems appropriate, incdrporating therein a
congise statement of (A the purpose of the rule, (B) the legal au-
thority for the rule, and (C) any other statements required by low. I'n
addition, at the time o rule is adopted, the agency sholl pluce in the
rulemaking file a statement setting forth the primary considerations
interposed by persons outside the agency in opposition to the mde as
adopted, together with brie f explanations of the reasons for rejecting
those consideration. ‘ .

(2) When rule making is required to be conducted in compliance
with subsections (a) and (8), an agency may not adopt a rule sub-
stantially different from the proposed rule, unless (A) interested per-
sons were apprised of such potential differences during the period for
public participation” and were afforded an opportunity to comment
upon them, or (B) the agency qives notice as recuired by subsection
(0) (2) (D) with respect to such revised rule and receives comments
on such differences. :

(e) Unless a longer period of time is required by law o7 provided in
the rule— -

(1) @ rule may become effective immediately if it—
(A) grants or recognizes an exemption to or reliewes a
restriction from a rule, or
(BY) is exempt from public notice and comment under sub-
section (b) (3) of this section ; and
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(2) a rule which is subject to disapproval or reconsideration
pursuant to chapter 6 of this title shall not take effect ewcept as
provided in sections 60%(a) and 603(b) of such chapter.

(f) At the time of promulgation of an emergency rule the agency
shall commence rulemaking proceedings in. accordance with the sub-
sections (D), (c), and (&), ewcept that the period for public comment
shall be limited to 60 days unless the agency determines that an addi-
tional 30 days are necessary to enable diligent, interested persons to
participate. Within 30 days after the close of the period for public
comment, the agency shall issue a final rule to take effect as provided
in subsection (e). Unless earlier withdrawn or set aside by court
action, an emergency Tule shall expire 210 days after its promulgation
or upon the effective date o 7 the final rule, whichever ocours first.

(g) When rules are required by statute to be made on the record
after opportunity for agencs hearing, sections 556 and 557 o f this title
apply to significant issues 0 fact in dispute instead of subsections (b),
(¢),and (d) of this section.

(1) Each agency shall give an interested person the right to peti-
tion for the issuance, amendment, or repeal of a rule.

(2) Unless a rule is adopted in conformity with this section, or is
within an cxception to the provisions 0  this section, no_persomn shall
be required to resort to or be adversely affected by such a rule, nor
may such o rule be admitted into evidence or considered in any agency
proceeding, or any judicial review of such proceeding, except that this
shall not prevent a person [rom interposing such a rule as @ defense
to an agency procecding or to & criminal prosecution, or from secking
agency or judicial Teview o f such rule.

* ® # st # st ®

8 556. Hearings; presiding employees; powers and duties; burden
of proof; evidence; record as basis of decision
(a’) % ok %k

(d) Except as otherwise provided by statute, the proponent of a
rule or order has the burden of proof. Any oral or documentary cvi-
dence may be received, but the agency as & matter of policy shall
provide for the exclusion of irrclevant, immaterial, or unduly repeti-
tious evidence. A sanction may not be imposed or rule or order igsued
except on consideration of the ‘whole record or those parts thereof cited
by a party and supported by and in accordance with the reliable, pro-
bative, and substantial evidence. A party is entitled to present his case
or defense by oral or documentary evidence, to submit rebuttal evi-
dence, and to condnet such cross-examination as may be required for
o full and true disclosure of the facts. In frule making or] ratemaking
and cognate proceedings, rule making, or determining claims for
money or benefits or applications for initial licenses an agency may,
when & party will not be prejudi ced thereby, adopt procedures for the
submission of all or part of the evidence In w ritten form.

i e # s & # &

§ 557. Initial decisions; conclusiveness; review by agency; sub-
" missions by parties; contents of decisions; record
%* " # # * . *
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(a) This section applies, according to the provisions thereof, when
a hearing is required to be conducted in accordance with section 556
of this title,

(b) When the agency did not preside at the reception of the evi-
dence, the presiding employee or, in cases not subject to section 554(d)
of this title, an employee qualified to preside at hearings pursuant to
section 556 of this title, shall initially decide the case unless the agency
requires, either in specific cases or by general rule, the entire record
to be certified to it for decision. When the presiding employee makes an
initial decision, that decision then becomes the decision of the agency
without further proceedings unless there is an appeal to, or review on
motion of, the agency within time provided by rule. On appeal from or
review of the initial decision, the agency has all the powers which it
would have in making the initial decision except as it may limit the
issues on notice or by rule. When the agency makes the decision without
having presided at the reception of the evidence, the presiding em-
Ployee or an employee qualified to preside at hearings pursuant to
section 536 of this title shall first recommend a decision, except that
in frule making orJ ratemaking and cognate proceedings, rule mak-
ing, or determining applications for initial Licenses—

(1) instead thereof the agency may issue a tentative decision or
one of its responsible employees may recommend a decision; or

(2) this procedure may be omitted in a case in which the agency
finds on the record that due and timely execution of its functions
imperatively and unavoidably so requires,

Chapter 6—CONGRESSIONAL REVIEW OF AGENCY
RULE MAKING

Sec.

601. Definitions.

602. Resolution of disapproval,

603. Resolution for reconsideration.,

604. Effect on statu tory lime limits.

605. Computation of calendar days of continuous session of Congress.
606. Procedure for eonsideration of resolutions.

607. Effect on judicial review.

608. Administrative Conference study.

§ 601. Definitions

The definitions set forth in section 551 of this title shall apply to
this chapter except that—

(1) those functions excluded from the defnition of the term
“agency” by paragraph (1) (H) of such section are included in
such definition for purposes of this chapter;

(2) the terms “rule”, and “emergency rule” shall not include—

(A) rules of agency organization, practice, and, procedure,

(B) rules relating to agency management and personnel,

(C) rules granting or recognizing an exception or relieving
@ restriction, or

(D) rules adopted without public notice and comment pur-
suant to a valid agency finding that such notice and comment
were unnecessary due to the routine nature or nsignificant
impact of the rule ; and

(3) the term “promulgation” means filing with the Office of
the Federal Register for publication.
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§ 692. Resolution of disapproval

(@) (1) Simultaneously with promulgation or repromulgation of
any rule, including an emergency rule, the agency shall transmit a copy
thereof to the Secretary of the Senate and the Olerk of the House of
Lepresentatives. Ewcept as provided in paragraph (2), rules other
than emergency rules shall not become effective, if—

(A) within 90 calendar days of contimious session of Congress
after the date of promulgation, both Houses of Congress adopt
@ concurrent resolution, the matter after the resolving clause of
which is as follows : “That Congress disapproves the mile promul-
gated by dealing with the maiter of , which rule
was transmitted to Congress on D the first blank being
filled with the name of the agency issuing the rule, the second
blank being filled with the title (ilf the rule and such further
description as may be necessary to identify it, and the third being
filled with the date of transmuttal of the rule to Congress; or

(B) within 60 calendar days of continuous session of Congress
after the date of promulgation, one House of Congress acgopts
such a concurrent resolution and transmits such resolution to the
other House, and such resolution is not disapproved by such
other House within 30 calendar days of continuous session of
Congress ajter such transmitial,

(2) If ot the end of GO calendar days of continuous session of Con-
gress after the date of promulgation of a rule, other than an emer-
gency rule, no committee of cither House of Congress has reported
or been discharged from further consideration of a concurrent resolu-
tion disapproving the rule, and neither House has adopted such a res-
olution, the rule may go ento effect imamediately. If, within such 60
calondar days, such a committec has reported or been déischarged from
Jurther consideration of such a resolution, or either House has adopted
such a resolution, the rule may go into effect not sooner than 90 cal-
endar days of continuous session of Congress after its promulgation
unless disapproved as provided in paragraph (1).

(D) (1) An agency may not promulgate a new rule or an emergency
rule identical to one disapproved pursuant fo this scction unless @
statute is adopted affecting the agency’s powers with respect to the
subject matier of the rule.

(2) If an agency proposes a new rule dealing with the same subject
matter as a disapproved rule, the agency shall comply with the pro-
cedures required for the issuance of a new rule, ewcept that if less than
12 months have passed since the date of such disapproval, such pro-
cedures may be limited to changes in the rule.

§ 603. Resolution for reconsideralion

(a) Either House of Congress may adopt a resolution directing
agency reconsideration of a rule other than an emergency rule. The
matter after the resolving clause of such a resolution shall be as ZfoZ—
lows: “That the directs to recomsider its rule dealing
with the matter of which rule is found at 7 (orif a new
rule “was transmitted to Congress on %), the first blank being
filled with the House of Congress adopting the resolution, the second
blank being filled with the name of the agency issuing the rule, the
third ?)Zcmz being filled with the title of the rule and such further
description as may be necessary to identify it, and the fourth blank
being filled with the citation to the rule wn the agency records or, if
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(b) (1) If a resolution for reconsideration of a rule, other than an
emergency rule, is adopted by either House within 90 calendar days
of continuous session of Congress after the date the rule was promul-
gated, the rule shall not go into effect. The agency shall reconsider
the rule and within 60 days either withdraw or repromulgate the rule
with such changes and with such public participation as the agency
determines appropriate. If the agency takes no action within 60 days
such rules shall lapse. If promulgated, the rule shall be subject to
congressional review and go into effect as provided in this chapter.

(2) If at the end of 60 calendar days of continucus session of Con-
gress after the date of promulgation of a rule, other than an emergency
rule, no committee of either House of Congress has reported or been
discharged from further consideration of a resolution of reconsidera-
tion of a rule, the rule may go ito ejfect at the end of such period. If,
within such GO calendar days, such a committce has reported or been
discharged from further consideration of such a resolution, the rule
may go into cffect not sooner than 90 calendar days of continuous
session of Congress after its promulgation.

(¢) One hundred eighty days after passage of a resolution for re-
consideration with respect to a rule which has taken cffect, the rule
shall lapse unless repromulgated by the agency. Unless excepted by
subsection 553 (a) of this title, the agency shall, not less than 60 days
prior to repromulgating such a rule, give notice of a proceeding to
consider its repromulgation. The notice and proceeding shall comply
with subsections (b) and (¢) of section 563 of this title, except that
the provisions of paragraph 563(b)(3) shall not be available to the
agency and the agency shall hold a hearing for oral presentations.
Rules repromulgated pursuant to this subsection within 180 days of
the passage of the resolution for reconsideration shall take effect as
provided in section 602(a) ; and during the period for congressional
review provided in that section the reconsidered rule may remain in
effect.

(d) A concurrent resolution of disapproval supcrsedes a resolution
for reconsideration of the same rule or part thereof.

§ 604, Effect on statulory time limits

If o resolution of Congress disapproves or directs reconsideration of
@ rule which was being promulgated subject to a statutory time limat
for rule making, the adoption of the resolution shall not relicve the
agency of its responsibility for adopting a rule, but any statutory time
limit shall apply to such rencwed rule making only from the date on
which the resolution was adopted.

§ 605. Computation of calendar days of continucus session of Con-
gress
For the purposes of this chapter—
(1) continuity of session is broken only by an adjowrnment
sine die; and
(2) the days on which either House is not in session because
of an adjournment of more than 3 days to a day certain are ex-
cluded in the computation of calendar days of coniinuous session.
§ 606. Procedure for consideration of resolutions
(a) The provisions of this section are enacted by Congress—
(1) as an ewercise of the rule making power of the Senate and
the House of Representatives, respectively, and as such they are
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deemed o part of the rules of each House, respectively, but appli-
cable only with respect to the procedure to be followed in that
House in the case of resolutions described by sections 602 and 603
of this title; and they supersede other rules only to the ewtent
that they are inconsistent therewith; and

(2) with full recognition of the constitutional right of either
House to change the rules (so far as relating to the procedure of
that Iouse) at any time, in the same momner and to the same
ewtent as in the case of any other rule of that House.

(6) (1) Resolution of disapproval and resolutions for reconsidera-
tion of a rule shall, upon introduction or receipt from. the other House
of Congress be immediately referred by the presiding officer of the
Senate or of the House of Lepresentatives to the standing commitiee
having oversight and legislative responsibility with respect to the
promulgating agency n accordance with the rules of the respective
House; and such resolutions shall not be referred to any other com-
mitiee.

(2) If a committee to which is referred a resolution which has not
been adopted by the other House of Congress, does not report out such
resolution—

(A) within 45 calendar days of continuous session of Congress
after referral,in the case of aresolution to disapprove or to require
reconsideration of & rule pursuant to section 602(a) or 603(b),; or

(B within 90 calendar days of continuous session of Congress
after referral, in the case of a resolution to require reconsidera-
tion of a rule pursuant to section G03(c),

it shall be in order to move to discharge such committee from further
consideration of such resolution. ‘

(3) If @ commitiee to which is referred a resolution which has been
adopted by the other House of Congress does not report out such
resolution within 15 calendar days of continuous session of Congress
after referral, in the case of a resoltuion to disapprove a rule pursuant
to section 602(a), it shall be in order to move to discharge such com-
mittee from further consideration of such resolution.

(4) Such motion to discharge must be supported by one-fifth of the
Members of the House of Congress involved, and is highly privileged
in the House and privileged in the Senate (ewcept that it may not
be made after the commitice has reported a resolusion of disapproval
or for reconsideration with respect to the same rule); and debate
thereon shall be limited to not more than 1 howr, the time to be divided
in the House equally between those favoring end those opposing the
motion to discharge and to be divided in the Senate equally between,
and controlled by, the majority leader and the minority leader or their
designees. An amendment to the motion is not in order, and it is not
in order to move to reconsider the vote by which the motion is agreed
to or disagreed to. :

(¢) (1) Fxcept as provided in paragraphs (2) and (3) of this sub-
section, consideration of a resolution of disapproval or for reconsidera-
tion shall be in accord with the rules of the Senate and of the House
of Representatives, respectively. O

(2) When a committece has reported or has been discharged from
Further consideration of a resolution with respect to a rule, it shall be
in order ot any time thereafter (even though a previous motion to the
same effect has been disagreed to) to move to proceed to the considera-

tion of the resolution. The motion is highly privileged and is not
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debatable. An amendment to the motion is not in order, and it is not
in order to move to reconsider the vote by which the motion is agreed
to or disagreed to.

(8) Debate on the resolution shall be limited to not more than two
hours, which shall be divided equally between those favoring and those
opposing the resolution. A motion further to limit debate is not debat-
able. An amendment to or motion to recommit, the resolution is not
in order and it is not in order to move to reconsider the vote by which
the resolution is agreed or disagreed to.

§ 607. Effect on judicial review

Congressional inaction on or rejection of « resolution of discpproval
or of a resolution for reconsideration shall not be deemed an expression
of approval of such rule.

§ 608. Administrative Conference study

The Administrative Conference of the United States shall under-
take a study of congressional review of agency rules wunder sections
601 to 606 and its effcot on agency rule making and report its findings
to Congress on or before July 1, 1982. The sum of $200,000 is author-
ized to be appropriated for such study.

§ 706. Scope of review

To the extent necessary to decision and when presented, the review-
ing court shall decide all relevant questions of law, interpret constitu-
tional and statutory provisions, and determine the meaning or
alpplllicability of the terms of an agency action. The reviewing court
shall—

(1) compel agency action unlawfully withheld or unreason-
ably delayed; and
(2) hold unlawful and set aside agency action, findings, and
conclusions found to be—
(A) arbitrary, capricious, an abuse of diseretion, or other-
wise not in accordance with law ;
(B) contrary to constitutional right, power, privilege, or
immunity ;
(C) in excess of statutory jurisdiction, authority, or limi-
tations, or short of statutory right;
(D) without observance of procedure required by law;
(E) unsupported by substantial evidence in a case subject
to sections 553 (¢) (8) or 556 and 557 of this title or otherwise
reviewed on the record of an agency hearing provided by
statute; [or]
(F) unwarranted by the facts to the extent that the facts
are subject to trial de novo by the reviewing court[.], or
(@) unwarranted by material in the rulemaking file when
and to the extent an agency rule is not covered by clause (E)
hereof, and a rulemaking file is required by section 553
(¢) (4) of this title or similar provision of law.
In making the foregoing determinations, the court shall review the
whole record or those parts of it cited by a party, and due account
shall be taken of the rule of prejudicial error.
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DISSENTING VIEWS OF ITON. JOIIN F. SEIBERLING

TLR. 12048’ provisions concerning Congressional “review” of ad-
ministrative rulemaking are unwise and will be counter-productive.
Rather than enhancing the public accountability of Federal depart-
ments and agencies, the bill will be more likely to reduce public
accountability.

Congress and individual Congressmen already have ample opportu-
nity to participate in the rulemaking process. Any Congressman, for
instance, can submit written or oral comments to the appropriate
department or agency as it considers and finalizes the rules, Any Con-
gressman can introduce legislation to nullify or modify any rule or
regulation he considers bad. Committees can conduct oversight hear-
ings. Congress can use the authorization and appropriation processes
to persuade the particular department or agency of the unsoundness
of its rules and regulations. And, of course, Congress can repeal or
amend statutes authorizing a particular department or agency to pro-
mulgate rules and regulations. In short, if Members of Congress dislike
particular regulations proposed by particular agencies, they already
have methods of venting their individual and collective displeasure.

The provisions of ILR. 12048, however, would give extraordinary
power to Committee Chairmen, power that could too easily be abused.
H.R. 12048 would make it politic for an agency to submit proposed
regulations to the Chairman of the appropriate legislative Committee
in advance of their formal public promulgation. Such a pre-promulga-
tion review would be nccessary for an agency to avoid the possibility
of the Chairman’s calling up a proposed regulation for floor considera-
tion if it turned out that the Chairman did not like the way the agency
wrote the regulations. HL.RR. 12048 would, thus, enable and perhaps en-
courage Committee Chairmen and key Committeec Members to intim-
idate or otherwise interfere with the opcrations of Executive depart-
ments and agencies. The possibilities of abuses are far too great in
comparison with the limited and uncertain improvement in agency
responsiveness to the public and sensitivity to the intent of the laws
administered by the agency.

If this bill is enacted into law, Congress is going to have to spend an
inordinate amount of time just reviewing regulations, cspecially in
light of the bill’s provision enabling 20% of either body (87 Members
of the Fouse or 20 Members of the Senate) to require a floor vote. The
majority report indicates that the Director of the Federal Register
reported that between January 1 and September 30, 1975, there were
10,245 proposed rules. This bill conld end up forcing several hundred
floor votes every year, even if only 5% of the proposed regulations were
opposed by 20% of the Members. Our time can in most cases be better
spent in other endeavors.

In addition, we would have to hire hundreds of additional Com-
mittee stafl employees simply to review the regulations and prepare

(87)
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memoranda for the benefit of the Members. Again, the expense will far
outweigh any probable benefits.

There may be certain areas in which Congress particularly nceds
such a review procedure. The Federal Elections Commission appears
to be such an area. But we should not establish the procedure across-
the-board.

H.R. 12048 will undoubtedly encourage vast amounts of special in-
terest lobbying directed towards every Congressman., It will invite
wholesale politicization of Federal departments and agencies through
Congressional pressures. - , '

The way to mprove agency responsibility is through more diligent
use of the powers of Congressional oversight—not by giving Executive’
agencies a choice between politicization and paralysis.

Jomx F. SeizerLING.
@)
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